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Annual Report of the President 


DAVID A. 


TO THE MEMBERS OF THE SOCIETY: 

For the third time I have the honor to report 
to you on the work and progress of our Society 
for another year. 


IN MEMORIAM 


It is with sorrow that I report the very heavy 
losses which our Society has suffered during the 
current year because of the deaths of so many 
of our friends. Three of our directors were 
among these. John H. Wigmore, acknowledged 
to be one of the great legal scholars of all time, 
was a helpful friend of this Society from its 
beginning. The other directors were Oliver O. 
Haga of Idaho and John W. Cronin of Massa- 
chusetts. Judge Frank E. Atwood, who as 
senior vice-president served out the uncom- 
pleted term of our president, Newton D. Baker, 
after President Baker’s death in January, 1938, 
also passed away this year. Others who had 
served our Society as directors or contributors 
were former Chief Justice Royal A. Stone of 
Minnesota, former Governor Frank O. Lowden 
of Illinois, Frank M. Drake of Kentucky, Joseph 
F. O’Connell of Massachusetts, Silas A. Harris 
of Ohio, Peter J. Monaghan of Michigan, 
Harvey T. Harrison of Arkansas, Harry P. 
Lawther of Texas, former Justice Louis H. 
Fead of Michigan, Judge Joseph N. Ulman of 
Maryland, and others, public-spirited lawyers 
and judges all, who had contributed freely of 
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their time and effort not only to the work of 
this Society, but to that greater field of activity, 
public improvement of the administration of 
justice. We will miss their friendly presence, 
and society as a whole will miss their generous 
efforts and assistance in all pro bono publico 
activities. 


MEETINGS 


Following the precedent of the last two years, 
an interim meeting was held in Chicago on 
March 29, 1943, at the time of the midwinter 
meeting of the American Bar Association. 
Informal talks on procedural reform in their 
respective states were made by Judge Frederic 
M. Miller of Iowa, Judge Laurance M. Hyde. 
of Missouri, and William O. Wilson of Wyom- 
ing. There was some discussion on the subject 
of widening the scope of activity of the Society 
on a hemisphere basis and occasionally printing 
in the JOURNAL articles on the judicial systems 
of Canada and the countries of Central and 
South America. Authority was granted the 
officers for the Society to accept membership in 
the Inter-American Bar Association, and since 
that meeting the President and Secretary have 
signed the charter of that association to evi- 
dence the membership of this Society therein. 

There has been, and will be, no attempt to 
hold large meetings during the war period. We 
recognize the difficulties of transportation, and 
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the Chairman of the Board in calling this and 
the preceding meeting has suggested the 
attendance only of those who expected to be 
in Chicago in connection with other necessary 
activities. After the war we hope to broaden 
the scope of the annual meeting in conformity 
with the increasing importance of the Society. 


JOURNAL 


The JOURNAL has a circulation of approxi- 
mately ten thousand each issue, which includes 
the members, libraries, bar associations and 
their committees, and free copies distributed to 
those persons interested in the administration 
of justice who write in and ask that they be 
placed on the mailing list. 

The contents of the JOURNAL continue on the 
same high plane which it has maintained since 
its inception. During the current year there 
have been articles by Judge John J. Parker, 
Henry P. Chandler, John S. Bradway, Jacob 
M. Lashly, George E. Brand, Judge Merrill E. 
Otis, Chief Justice Harlan F. Stone, Judge 
Charles E. Clark, Chief Justice James P. Alex- 
ander of Texas, Judge Robert N. Wilkin, Chief 
Justice Robert G. Simmons of Nebraska, and 
other outstanding and able contributors. Her- 
bert Harley, our editor, continues to give 
direction to progressive thought in the field of 
judicial administration, and he has been ably 
assisted not only with the editorial work of the 
JOURNAL, but in the administration of the office 
of the Society, by Glenn R. Winters, assistant 
editor and assistant secretary-treasurer. Carl 
B. Rix, Jacob M. Lashly, Mr. Harley and others 
have supplied inspiring editorials which reflect 
the highest ideals and aspirations of our pro- 
fession. All of our directors and officers are 
particularly invited to contribute editorials 
suitable for publication in the JOURNAL. Manu- 
scripts on any subject within the scope of the 
Society’s field are accepted whether they are 
from members or otherwise. 


JUDICIAL ADMINISTRATION 


Some progress has been made during the year 
in those fields in which the Society has worked 
to improve the administration of justice. In 
bar integration, Wisconsin joined the states, 
now a majority, having that form of profes- 
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sional organization. Progressive leaders of the 
bar of that state had actively campaigned for 
a number of years, and the story is told in an 
interesting way in the June issue of the JourR- 
NAL. It shows what persistent effort can do. 
A similar bill, which passed the West Virginia 
Legislature by a three-to-one vote, was vetoed 
by the Governor at the close of the session. In 
Colorado a bill providing for bar integration 
was defeated. 

The chief item of interest in the field of 
judicial selection was the action of the voters 
of Missouri in sustaining their new method of 
judicial selection by a majority vote. Certain 
other states have been actively considering 
similar plans of taking the judges out of politics, 
and details of the progress during the year will 
be found reported at some length in the June 
issue of the JOURNAL. 


MEMBERSHIP 


As most of the directors of the Society will 
freely attest, the membership work of our 
organization has continued, and with gratifying 
results. As some of you have doubtless already 
suspected, the continuous growth in numbers 
and in financial strength of our Society is a pet 
objective of your President. With the advent 
of war we were all dubious as to whether the 
healthy growth of the preceding year could be 
maintained, as we realized that all national 
professional organizations such as ours ordi- 
narily mark time during the hostilities. Never- 
theless, the need to assist in the improvement 
of the administration of justice was never 
greater, both in its narrow meaning as applied 
to court procedure, and in its wider application 
to the needs of human society. 

We have not attempted any nationwide mem- 
bership campaign, but have worked through the 
directors in certain of the States where mem- 
bership work had not been done for a year or 
two. A few of the directors in these States, 
where such activity had not been attempted 
since the beginning of the war, felt at first that 
little could be done, but all were willing to try. 
Invitations which they issued to judges and 
lawyers in their states who are or should be 
interested in our field of activity were joined in 
by personal letters from the President, and the 
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results were truly remarkable. Several of the 
directors wrote and expressed their astonish- 
ment at the favorable responses they received 
from invitations to join. They found, as your 
officers had also learned, that there are many 
people who are deeply troubled when they view 
the social] scene, including its judicial aspects. 
Such people do not consider an invitation to 
join a society such as ours an imposition, but a 
call to service. It was the President’s high 
privilege to extend an invitation to join our 
Society to all the persons nominated by our 
directors, and in connection with that work we 
mailed 11,815 letters. By August 15, 2,337 
invitees accepted membership in the Society, a 
return of 20%. Several hundred of them 
entered into correspondence with your Presi- 
dent not only about the work of the Society, but 
expressing their thoughts and aspirations for 
a better world. I am grateful to have been the 
recipient of such expressions and of such posi- 
tive proof of the high ideals of so many of our 


fellows. The following letter is typical of many 
others: 


“I appreciate more than I can tell you the 
honor of your invitation and I am signifying 
my acceptance. I am thoroughly in accord with 
the expressions you make in your letter as to 
the aims of the Society. The Bar must lead the 
way and adequately concern itself with not only 
the practice of the law, but both the making 
of the law and the administration of the law, 
and be actuated in these purposes wholly and 
primarily by a desire to see that justice prevails. 
Otherwise, there is no reason for the continued 
existence of the Bar, and any disregard of these 
purposes on the part of the Bar simply fur- 
nishes destructive ammunition. I need not tell 
you how zealously I shall embrace any oppor- 
tunity to devote time and attention to these 
aims.” 

Among the new members are governors, 
United States senators, many congressmen, 
judges and justices ranging from those on the 
local trial bench to members of the great court 
that adorns our national capital; and inter- 
spersed among all of these—the lawyers, some 
from the great cities, some from the county 
seats, and some from the little towns that dot 
the countryside. We welcome them all to our 
membership and are grateful for the aid they 
give our cause. 


Perhaps you will be interested in the details 
of the growth of the Society the last few years. 
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Gain 

Date Members In Numbers In Pct. 
Dec. 1, 1939.... 1,698 
Dec. 1, 1940.... 2,247 549 32.2% 
Dec. 1, 1941.... 2,476 229 10.1% 
Dec. 1, 1942.... 3,692 1,216 49.1% 
Aug. 6, 1943... 5,673 1,981 53.6% 
Increase from 

12/1/39 to 8/6/43. . 8,975 234.0% 


Now that the Society has become completely 
self-sustaining, it is not imperative to continue 
the rapid rate of growth which has character- 
ized it for the past three years. However, all 
national professional organizations lose from 
eight to ten per cent of their membership each 
year by death, resignation, or dues delinquency, 
and therefore it is necessary that steady effort 
be exerted to recoup these losses and to continue 
a reasonable growth for the Society. During 
the past year we lost 44 members by death, 126 
by resignation, and 103 were dropped because 
of failure to pay their dues, a total of 273. 


LOOKING AHEAD 


The fiscal year of the Society ends on Novem- 
ber 30th. This year, as heretofore, the finances 
of the Society were duly audited at the close of 
the fiscal year by certified public accountants 
and found to be correct in all particulars. In 
the early years the activities of the Society 
were financed in part by the dues of its mem- 
bers, but in large measure by donations from 
public-spirited individuals and from institu- 
tions. For instance, for several years we re- 
ceived grants from the Carnegie Foundation, 
which suggested that the Society should become 
self-sustaining. The increase in membership 
two years ago made this possible, and our 
Society now is supported entirely by the dues 
of its members. It is supported so well that 
several thousand dollars have been added to the 
surplus during the current year. This is due, 
in the first instance, to your generosity in main- 
taining your memberships, but equally to the 
prudent management of the office of the Society 
under the direction of Mr. Harley and Mr. 
Winters. 

Our Society, firmly established in the respect 
of the profession and the public, with a strong 
and growing membership, looks forward to a 
continuation of its efforts in the important 
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field of improving the administration of justice. 
Its purpose has never been better expressed 
than by former Chief Justice Hughes when he 
said: “The Judicature Society endeavors to 
penetrate to the roots of the evils that afflict 
the administration of justice and to certain 
what means are best adapted to the .mprove- 
ment of the system of administration. There 
are common problems which must be solved, and 
every community may be helped by the exper- 
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ience of others.” This work it will continue to 
do, with your help. And what work could we 
do more worthwhile and which gives more 
inherent satisfaction than to assist in admin- 
istering justice, redressing wrongs, safeguard- 
ing rights, and thereby preserving civilization? 
Respectfully submitted, 
Davip A. SIMMONS, 
President. 
August 25, 1943. 





A Summary of the Courts in the City of Mexico* 


JORGE LUNA Y PARRAt 


OUR SYSTEM OF LEGISLATION and application of 
law is based strictly on written law. For the 
presentation or filing of a new suit before a 
court the precedents established by resolutions 
in similar cases are practically of no value. The 
Mexican attorney has to base his action only 
on what is prescribed in the articles of the law. 

I am going to make a summary of the differ- 
ent courts in the City of Mexico, their char- 
acteristics, functions and the system and 
organization under which they work. This will 
necessarily be a short essay and will almost be 
limited to definitions of the various courts. I 
shall examine first the civil and mercantile 
courts; that is those which deal with contro- 
versies between individuals. For the sake of 
order, I shall examine them according to the 
importance of the business under their juris- 
diction. 

CIviIL CouRrs 


The Courts of Peace (Juzgados de Paz) are 
those with power to decide in controversies up 
to $200 (two hundred pesos). 

One of these Courts of Peace is established 
in each Police Section of the city. The claim 
must be filed before the Judge with jurisdiction 
in the section where the defendant resides, but 
if it refers to rents or an action on real estate, 
or a lease contract, then the case must be sub- 
mitted to the court where the property is 
situated. 

The cases are decided in one hearing. The 





*Address before the State Bar of Texas, Houston, 
July 2, 1943. 


sentence passed by the Judge of Peace can be 
contested only by means of injunction (amparo) 
before the Supreme Court of Justice if a con- 
stitutional right has been violated. 

The procedure before the Courts of Peace is 
the fastest and easiest in all the courts of the 
City of Mexico. 

I shall now take up the courts next in im- 
portance because of the value of the contro- 
versies they can decide. 

Minor Courts: (Juzgado Menor). A Minor 
Judge can decide on cases from $200.00 (Two 
hundred pesos) up to $1,000.00 (One thousand 
pesos). 

These Minor Courts take up a much greater 
variety of cases. The claimant can choose the 
court he wishes if the defendant resides within 
the federal district. 

The procedure is longer and more complicated 
than that followed in the Courts of Peace, as 
there is no controversy which the Minor Courts 
can decide that can be finished in only one hear- 
ing. The sentences passed by these courts can 
also be contested only by means of injunctions 
(amparo) directly before the Supreme Court of 
Justice, when there is a constitutional right 
violated. The Supreme Court has the last word 
and passes the final resolution. The Judges 
are appointed by the Court of Appeals. 

Civil Courts: The Civil Courts decide on 
matters greater than $1,000.00 (One thousand 
pesos). There are fourteen Civil Courts in the 





tMember of the bar of Mexico City, and treasurer 
of the Mexican Bar Association. 
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City of Mexico. The civil judges are appointed 
by the Court of Appeals. The claimant is free 
to choose any Civil Court in the federal district 
for a suit for more than $1,000.00 (One thou- 
sand pesos) if the defendant resides in the 
federal district. 

These courts can decide most cases, but the 
principal ones are: Summary, which deal with 
fees, alimony, mortgages, etc., and are the fast- 
est in procedure. The executory process 
comprises those cases which have as a base, the 
collection of a note which is not more than 
three years overdue; the confession of the de- 
fendant in court, the execution of a sentence, 
etc. 

There is an ordinary procedure which is long 
and complicated. This procedure is followed for 
an action on the construction and execution of 
a contract, or a note overdue for more than 
three years. 

The Civil Courts have also power to deal with 
inheritance procedure. They also deal with cases 
where there is no controversy, but which 
require according to law the mediation of the 


court. This procedure known as jurisdiccion 
voluntaria. 

The sentences passed by the Civil Courts can 
be appealed before the Court of Appeals (Tri- 
bunal Superior), which is the court which will 
revoke or confirm the resolution of the lower 
court. 

The Criminal Courts are those in charge of 
investigating the crimes and sanctioning them. 
Most of our criminal courts are established in 
the same building as the Penitentiary in order 
to make the examination of the delinquents 
easier. In our system of courts we do not have 
the jury. The sentence passed by the Criminal 
Court can be appealed before the Court of 
Appeals (Tribunal Superior), whose sentence 
can be contested in turn only before the Su- 
preme Court. 

The Court of Appeals: This court as we have 
stated in preceding paragraphs resolves in 
second instance the appeals filed against sen- 
tences rendered by civil and criminal courts. 
This court is composed of eight sections with 
three magistrates in each section. These mag- 
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istrates are appointed by the Supreme Court. 
The resolutions rendered by this court can be 
appealed before the Supreme Court in case of a 
violation of a constitutional right and it will 
then be our Supreme Court which will render 
the last judgment. 


THE FEDERAL COURTS 


District Courts: The controversies between 
a federal power and an individual person or 
concern are aired in the District Courts. There 
are six District Courts in the City of Mexico, 
and their judges are appointed by the Supreme 
Court. These are the courts of first instance in 
this kind of procedure and their function is to 
decide controversies that may arise under the 
federal laws. An example that we may cite in 
this kind of procedure would be the nullity de- 
clared on a patent registry title ordered by the 
federal patent department for one reason or 
another. The person affected in case he believes 
that the federal department has violated the law 
by declaring the nullity of the title, has the 
right to file his complaint before the district 
judge. 

The judgment rendered by the District Judge 
may be contested or appealed before the Circuit 
Court which will render a sentence in second 
instance. 

The District Courts also decide in the in- 
junctions presented against the responsible 
authorities for violation of a constitutional 
right when there is no other legal procedure 
that may be used against these acts or resolu- 
tions. A review of the judgments rendered in 
these cases by the District Courts can be 
requested from the Supreme Court. 


Circuit Courts: The Circuit Court being a 
court of appeals has the object of confirming, 
revoking or modifying the judgment rendered 
by the District Judge. The party who appeals 
must state the grievance caused by the sentence 
appealed from and should brief both facts and 
law. The new judgment rendered is also appeal- 
able, if a constitutional right has been violated, 
before our highest court, the Supreme Court of 
Justice. The magistrates of the Circuit Court 
are appointed by the President, from three 
names proposed by the Supreme Court. Only 
one Circuit Court exists in the City of Mexico. 


The Fiscal Courts decide on controversies pre- 
sented by persons against resolutions of the 
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federal treasury or any fiscal department when 
they consider that a fiscal law has unduly or 
unjustly been applied to them. 

The fiscal court is composed of fifteen magis- 
trates. It is divided in five courts with three 
magistrates in each court. The magistrates are 
appointed by the President of the Republic on 
proposal of the Finance Department and ap- 
proval of the Senate. 

The judgments are appealable before the Dis- 
trict Courts for a constitutional violation by an 
injunction suit. 


Labor Courts: There are two Labor Courts: 
The Central Boards of Conciliation and Arbi- 
tration and the Federal Board of Conciliation 
and Arbitration. 

It is the duty of these boards to take cog- 
nizance of and decide differences and conflicts 
between capital and labor which arise within 
their jurisdiction and which do not come under 
federal authority. 

The Central Board is formed by one repre- 
sentative of the government, one of the em- 
ployers, and one of the laborers. 

The procedure is similar to that of the Civil 
Courts with slight differences such as that there 
is a previous hearing before entering into the 
trial and that has the object of endeavoring 
to obtain a settlement between the parties. The 
judgments rendered by these courts are appeal- 
able before the Supreme Court when a constitu- 
tional right has been violated. 

The Federal Board of Conciliation and Arbi- 
tration is established in the City of Mexico to 
take cognizance of and resolve differences or 
conflicts between workers and employers arising 
out of the labor contract or acts intimately 
related thereto, in the case of concerns or 
industries operating under a Federal concession 
or whose activities are carried on totally or 
partially within the federal zone. 

Just as the Central Boards, this court is 
formed by a representative of the government, 
one of the employers and one of the laborers. 

The conflicts or differences between concerns 
and laborers sometimes start in some place out 
of the City of Mexico. In this case, the suit 
is presented in the Labor Court of the State 
and we may say that a preparatory trial or 
procedure is held, as this court does not render 
a judgment. The resolution this court gives is 
considered as an opinion which is taken greatly 
into consideration when the case is brought to 
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the cognizance of the federal board. 
The sentence given by this board can be 
appealed before the Supreme Court. 


THE SUPREME COURT OF JUSTICE 


As can be noticed in the summary of the 
courts in the City of Mexico, they all have as 
a last chapter for definite and final resolution 
the judgment of the Supreme Court, which 
either confirms or revokes the sentences ren- 
dered by them. 

The Supreme Court of Justice is composed of 
twenty-one judges, which are distributed in 
four courts of five judges each. There is one 
judge who is the president of the Supreme 
Court. The four courts are divided in the 
following manner: 

The First Court has the cognizance of crim- 
inal cases. 

The Second Court decides on administrative 
cases. 

The Third Court takes the civil cases. 

The Fourth Court handles the labor cases. 

The ministers of the Supreme Court are ap- 
pointed by the President of the Republic with 
the ratification of Congress. 
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The Supreme Court also has the cognizance 
of cases resolved in last instance in courts in 
the interior of the republic. 

When a Court of the Supreme Court has 
rendered judgment in some legal topic, sustain- 
ing the same theory in five different cases it is 
considered jurisprudence. A lawyer can make 
use of this precedent of jurisprudence for a 
new case before the courts to give legal and 
doctrinal force to his case. This is the only 
case in Mexican law in which judgments ren- 
dered can be used as precedents. Our judges 
and legal system are always based on the ruling 
of our written law and codes. 

I have given you a summary of our various 
courts. I am attaching to this small study a 
diagram of the courts in Mexico City and their 
procedure. 

You may have noticed that our legal system 
differs from yours in various features. Never- 
theless, they coincide and resemble each other 
in the most important point which is, that your 
courts and ours and the honorable lawyers of 
the United States and those of my country look 
forward to one same horizon: The true applica- 
tion of JUSTICE. 





Why Not File Court Papers Flat and Unfolded?* 


ALFRED C. CLAPPt 


Improvements there have been in the filing 
systems of law offices from the time that papers 
were tied with a red ribbon and tossed or 
jammed in a tin, cardboard or wooden box—still 
said to be the custom in most of England and 
Scotland. Thereupon the boxes were stacked 
on racks, or, occasionally abroad, put in stubby, 
handsome mahogany chests having three large 
drawers. Even these devices were somewhat 
better jan those a few years back of a New 
Jersey country lawyer of a not unsubstantial 
practice whose papers, after being tied with a 
legal ribbon, were, so the story goes, filed in a 
barrel, the barrel to be dumped as a file was 
needed. Filing of court papers too has come 
its way not only from the day when all the 
papers in a cause were put on a string (filum), 





*Reprinted from the New Jersey Law Journal, June 
24, 1943. 
tEditor, New Jersey Law Journal. 


but (speaking of a barrel) from the day when 
all original English writs passing under the 
great seal—which it will be remembered issued 
out of the court of chancery—were kept either 
in a little sack (whence the English “petty 
bag” office) or a hamper (whence the English 
“hanaper” office). 

But with all the improvements in the filing of 
court papers, court clerks still put three creases 
in legal cap papers and file them folded up. 
One thereafter using them—and persons using 
them are the only ones for whom the papers 
were filed—must unfold each at no inconsider- 
able inconvenience to himself; and if he wishes 
to make notes, as he usually will, he must with 
his left hand hold the bundle which threatens 
at every instance to collapse into its original 
folds and with his chin hold his note paper as 
he writes. How much easier if papers were 
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required to be both mailed flat when set for 
filing and filed flat. And then, as in good office 
practice, fastened chronologically on a card- 
board back—say not more than an inch of 
papers to each back. A paper so fastened 
would not only be in its chronological place, 
but be less readily lost. The matter now put 
on the endorsement could be put on a first page, 
rendering the present blue, or other colored, 
back unnecessary for the court record. Some 
slight economy would be offered in the court 
filing cabinets; for folded papers bulk on an 
average perhaps one-fifth more than papers filed 
flat. Of course, a different type of filing cabi- 


[Vor. 27 


net would be demanded; hence a change over 
of the system would have to be planned to take 
effect after the war and at a time sufficiently 
in the future as not to scrap the present equip- 
ment. 

The sixty-page search and the sixty-page ac- 
count will still be unhandy—but when filed flat, 
it will not be nearly so much as one that has set 
rigidly in its creases for ten years. If deemed 
wise, could not such changes as these come 
about simply by rule of court? That. conserva- 
tizing influence of the bench reaches down into 
the bar and hangs heavily over every clerk’s 
office. 





Pretrial and Divorce 


SAMUEL FREIFIELD* 


The purpose here is to inquire if pretrial 
can perform a useful function in divorce litiga- 
tion. A categorical answer to that question 
should not be made without considering various 
factors incident to this area of litigation and 
indeed peculiar to it. 

In attempting to apply the pretrial technic 
to the action for divorce, it must be borne in 
mind that many, and possibly a majority of 
these cases, are not contested!. From this fact 
alone, it would appear, at first blush, that a 
useless ceremony would be performed if a pre- 
trial conference were required in an uncon- 
tested action. If the responsibility of the 
court is confined to an evaluation of the com- 
plaint and the supporting evidence, then it 
must be conceded that pretrial need have no 
place in such a proceeding. The most cursory 
analysis would seem to suggest, however, that 
the duty of the trial judge goes beyond that. 

In the ordinary uncontested action, with 
possibly very few exceptions, it but remains 





*Of the Steubenville, Ohio, bar. A previous article, 
“Broader Aspects of Pretrial,” appeared in the June, 
1942, JOURNAL (26:24). 

1. For example, in 1939, there were nine hundred 
and ninety-seven civil cases of all kinds filed in the 
Court of Common Pleas of Jefferson County, Ohio. 
Over three hundred were divorce actions, and approxi- 
mately two-thirds of the cases where divorce was de- 
creed, were uncontested. 


for the plaintiff to reduce his claim to judg- 
ment. What may have started out as an 
adversary proceeding becomes, so to put it, 
consensual. Pretrial could serve no particular 
purpose in such case. The action for divorce, 
however, is an adversary proceeding, regardless 
of whether or not it is contested, and any 
implication that the action is, in effect, con- 
sensual must be avoided. Here consent can 
mean collusion or connivance, and if either of 
these elements becomes apparent, it auto- 
matically follows that the action must (or 
should) fail.? 

Yet who will say that such factors are always 
absent in such cases, although not reflected by 
the record? If the trial judge takes a narrow, 
restricted view of his role, whether because of 
the pressure of other litigation more immedi- 
ately recognized as adversary in nature, or 
because the trial docket is crowded with divorce 
cases, most of them uncontested, he may con- 
clude that the responsibility is not his, and 
that his only concern should be that the evi- 





2. Michie’s Tenn. Code of 1938 Anno. sec. 8437, pro- 
vides in part: “If the defendant admit the facts charged 
in the bill or petition and relied upon as the ground 
for the divorce, or the bill be taken for confessed, the 
court shall, nevertheless, before decreeing a divorce, hear 
proof of the facts alleged. . . .” 

See, also, Ky. Rev. Stat. (1942) sec. 403.030; Publ. 
Laws Vt. (1933) sec. 3119; Gen. Laws R. I. (1938) 
Ch. 416, sec, 18. 








OcToseR, 1943] 


dence proffered in verifying the allegations of 
the complaint reaches the level of probative 
value. 


Still it must be apparent that since a divorce 
action, even though not contested, is neverthe- 
less an adversary proceeding, it becomes incum- 
bent upon the trial judge to take a broader 
view of his duties and his obligations. 

Society has a stake here. 


The court, as well as every good citizen, will 
take cognizance of the necessity for preserving 
the family as a basic sociological unit. It is 
around the family that our civilization and 
many of its rules of conduct, written and 
unwritten, revolve. If this basic unit is worth 
fostering and buttressing, much more than lip 
service is required. The court should bear as 
part of its responsibility the will to accomplish 
such measures as may help preserve the family, 
within the framework of legislative mandates, 
to be sure. Admittedly, this must be done 
without prejudicing the rights of either party 
to a suit for divorce. 


MARRIAGE Is MORE THAN A CONTRACT 


The willing acceptance of that burden of 
obligation is vital since marriage goes beyond 
and transcends contract,—as has ofttimes been 
stated, it is a status. Society has a clearly 
defined interest in the marriage relationship. 
There may be religious concomitants. And it 
is not without its deep significance that his- 
torically the action for divorce was the exclu- 
sive province of the ecclesiatical courts. 

So the severance or dissolution of this status 
must, of necessity, involve factors radically 
different from those obtaining in cases which 


treat of the dissolution of other kinds of agree- 
ments. 


The high incidence of uncontested divorce 
actions brings another consideration to the 
fore; namely, that in many jurisdictions serv- 
ice by publication may be had on a non-resident 
defendant. It is no doubt safe to say that most 
of the cases are uncontested where service is 





3. Of the divorce cases mentioned in note 1, service 
by publication was obtained in ninety-nine. Divorces 
were decreed in eighty-two without contest. Fourteen 
were dismissed on various grounds, generally on plain- 
tiff’s motion. In three, divorce was refused, and as to 
two of these, on judisdictional grounds. 





PRETRIAL AND DIVORCE 75 


so obtained. Now if the defendant does not 
appear, either in person or by counsel, can 
pretrial be invoked as a practical measure, 


assuming it is desirable to do so in the first 
place? 


In searching for an answer to this question, 
it may be proper to stress the virtual conclu- 
siveness of the trial court’s decision in the 
action for divorce. _ 


This type of action is the more or less exclu- 
sive domain of the trial court, as distinguished 
from reviewing courts. That is so because 
appeals are very few in these cases. The trial 
court, in effect, is the final arbiter in the action 
for divorce; and it follows that a correspond- 
ingly greater responsibility for the proper dis- 
position of such a case rests upon the trial 
judge. If the seal of finality is his to affix, 


it is essentially true that his function cannot 
be. over-emphasized. 


Many judges are alive to their responsibili- 
ties. And many perhaps feel that they are 
powerless to deal with these situations except 
on the basis of satisfying themselves that strict 
compliance with the statutory norms is effected, 
and that the evidence in support of the com- 
plaint is adequate. Apropos of this, it was 
pointedly observed by the court, in Harter v. 
Harter, over one hundred years ago: 


Perhaps there is no statute in Ohio more 
abused than the statute concerning “divorce 
and alimony.” Perhaps there is no statute 
under which greater imposition is practiced 
upon the court and more injustice done to indi- 
viduals. It seems to be considered, by a great 
portion of our community, that the marriage 
contract is the least obligatory of all others, 
and that nothing more is necessary to dissolve 
it than that application should be made to this 
court to register a decree to this effect. Not 
infrequently a husband, who has by cruelty 
driven his wife from her home, seeks to be 


- divorced from her, charging her with willful 


absence. And there are cases where the 
adulterous wife seeks a similar remedy, charg- 
ing the husband with extreme cruelty. The 
hearings are generally ex parte. Witnesses 
are examined, friendly to the applicant, and it 
is almost, if not utterly impossible for the court 





4. By way of illustration, Volumes 136 to 139 incl., 
of the Ohio Supreme Court Reports cover the period 
from October, 1939 to May, 1942, approximately. The 
four volumes contain only six opinions relating to di- 
vorce. 
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in most instances to arrive at the real truths 
of the case.5 


Many will agree that this comment is not 
dated, and if it is were made but yesterday, 
it probably could not be more timely. Doubt- 
less many contemporary judges would voice 
similar sentiments. 


Some judges, sensing that the quantum of 
proof in many such cases leaves much to be 
desired, add requirements of their own, possibly 
extra-legal in a sense. 


To illustrate: the action for divorce in Ohio 
is a creature of statute. The pertinent statu- 
tory provisions contain no requirement that the 
plaintiff offer specific evidence of good repute, 
but some judges do. 


Again, in the same state, by statute, a divorce 
action may be heard six weeks after service of 
summons has been effected or after the first 
publication of notice, where service is had by 
publication. In some counties, assignment 
clerks are instructed not to note such cases for 
trial until a longer period of time has elapsed. 
There may be various reasons for this. One 
which naturally suggests itself is that the court 
sets up a cooling-off period, for whatever bene- 
fit may ensue. Another is to discourage the 
notion that divorces are granted as a matter 
of course and with dispatch. 


Still another example may be mentioned. In 
Ohio, where service is had by publication, 
unless it is made to appear to the court by 
affidavit or otherwise, that the defendant’s 
residence is unknown to the plaintiff, and could 
not with reasonable diligence be ascertained, a 
summons and copy of the petition, forthwith 
on the filing of it, must be deposited in the 
post office directed to the defendant at his usual 
place of residence.’ Where the defendant’s 
residence is unknown, the affidavit contemplated 
by this provision generally contains a recital, 
without supporting data, that the defendant’s 





5. 5 Ohio 318 (1832). The court continues: I would 
not be understood that there are no meritorious cases. 
That there are some such there can be no doubt. But 
of the great multitude of cases which are before this 
court, J am confident that by far the greater number 
are not of this class. Aware of these circumstances, 
and aware, too, of the immoral and mischievous tend- 
ency of an easy dissolution of this most solemn of all 
contracts, we have ever been disposed to give a strict 
construction to the law, and not to hear a case unless 
the applicant brings him or herself within both the let- 
ter and the spirit of the statute. 


Vor. 27 


residence cannot by reasonable diligence be 
ascertained. Some judges, however, and prop- 
erly so, require that the affiant set up in some 
detail in the affidavit what steps were taken to 
ascertain defendant’s residence, to corroborate 
the statutory proviso that reasonable diligence 
was truly exercised. 


ADVERSARY NATURE OF CASE DISAPPEARS 


Yet looking at the matter realistically, the 
practitioner knows that many judges have a 
reverse approach. By their manner of dealing 
with these cases, there are judges who give the 
lie to the action for divorce as an adversary 
proceeding. They may not be to blame neces- 
sarily. The impact of these cases, assigned in 
overwhelming number on the trial docket, may 
make it actually impossible to give them the 
careful attention they might otherwise evoke. 
Divorce litigation may form a sizeable bulk of 
the trial court’s activities, and in these circum- 
stances, a trial judge may hardly be castigated 
for following the line of least resistance. Some 
judges may hear these cases, more or less 
informally, in chambers; and apparently, in 
attempting to abate somewhat the pressure 
which judicial duties involve, a judge may not 
be averse to hearing such an action in the court 
corridor.® 


It is not only judges who have their obliga- 
tions in these cases. So do lawyers, and it may 
be safely assumed that lawyers, like most 
people, would gladly lend their offices toward 
working out the problems created in the best 
interests of the parties and of society. But 
sometimes there is a restraining hand. If the 
divorce proceeding is an adversary proceeding, 
ethical considerations may be involved. For 
example, should plaintiff’s counsel on his own 
initiative seek out the defendant, the adverse 
party, with the object of attempting to recon- 
cile the differences of the parties (for which, 
incidentally, he may not have been retained) 





6. Ohio Gen. Code, sec. 11985. 
7. Note 6, sec. 11984. 
8. The Ohio Bar Assn. Report for August 5, 1940 
(p. 276) contains a news item reading, in part: “Judge 
was en route from his own courtroom to do- 
mestic relations court when an attorney asked him 
to hear an uncontested divorce case. He heard the 
case in the corridor.” In citing this excerpt, the writer 
does not wish to be understood as impugning in any 
way the bona fides of Judge 
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| 
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or even to plumb the depths of the controversy, 
or is he precluded from doing so? 


The lawyer may have to hold himself aloof, 
but the court need not. Obviously, the direct- 
ing hand should be the court’s, and with proper 
orientation from the bench, the lawyer can 
render invaluable aid. His function can be 
effectively channeled in the best interests of 
all concerned, without departing from the 
duties he owes his client. The sine qua non is 
that the court set appropriate standards for 
dealing with this field of litigation, and once 
this has been done, assistance from counsel may 
be expected and will be forthcoming as a matter 
of course. 


Here is where the pretrial conference can be 
of inestimable value. Even in the uncontested 
action, the court, on its own motion could 
attempt to convene the parties for an informal 
conference.’® At pretrial, it seems likely that 
a fuller understanding of the differences and 
the roots from which they grew, can be had,— 
much more so than will develop at the trial 
table. This can be done under proper supervi- 
sion and guidance from the court without 
restricting or jeopardizing the rights of the 
litigants in any way; and an impartial, in- 
formed judge can accomplish much good. 

Particularly in those cases where the destiny 
of minor children is to be determined, can the 
court more competely implement its function 
as their protector. 


Assuming, then, that such conferences are 
desirable, and that they should be called where 
practicable, some thought must be given to the 
initial step in the divorce action which must 
necessarily precede the pretrial conference, that 
is, the filing of the complaint. The very object 
of pretrial may be defeated by the inclusion 
of objectionable matter in the complaint, which 
is the inception of the suit. 


In the usual action for divorce with which 
the writer is familiar, the plaintiff is permitted 
considerable latitude in pleading evidentiary 
matter. While it is true that a complaint so 





9. In this connection, a section of the Ohio Gen. 
Code which became effective May 17, 1938, may be of 
interest. Sec. 11979-4 provides: 

“On the filing of a petition in divorce or for alimony, 
the court, in its discretion, may appoint one of its ofh- 
cers to make an investigation as to the character, family 
relations, past conduct, earning ability, and financial 
worth of the parties to the action, and if the report of 
said investigation is filed in the case before trial, may 
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drawn may be seasonably attacked, the damage 
has already been done with its filing. For gen- 
erally, the recitals do not make edifying 
reading. 

A synopsis of all the derelictions of the 
defendant, the many grievances complained of, 
and detailed expositions of the facts alleged 
in support of the prayer can produce but one 
inevitable result—to alienate the defendant, 
and by their very nature to foreclose any pros- 
pect of reconciliation in many cases. 


As a general rule pleadings become part of 
a permanent court record; and such recitals 
may carry many undesirable ramifications in 
their train. They may be exaggerated or with- 
out merit, but they leave their marks. Some- 
times children are stigmatized. In other in- 
stances, their effect is to make rabid partisans 
of relatives and others who may consider them- 
selves affronted. 


It is indeed problematical if the airing of 
such allegations in the complaint is of any help 
to the court, and we may safely conclude that 
their primary effect is to accentuate and widen 
the cleavage between the parties which inspired 
the bringing of the suit. 


PRETRIAL CAN SHORTEN THE COMPLAINT 


With a pretrial conference intervening 
before trial, it would appear that such allega- 
tions could very well be dispensed with. In 
any event, the situation deserves to be cor- 
rected and this involves no insuperable difficul- 
ties. We may well ask if the complaint need 
contain allegations other than those essential 
to satisfy jurisdictional requirements (such as 
residence, marriage), such other formal alle- 
gations as may be necessary (as to children, 
status of property and like recilals), a short 
statement that the defendant is guilty of acts 
constituting one or more grounds for divorce, 
and the prayer. 


If the defendant should require a more am- 
plified exposition, he could ask for it by appro- 





be considered as evidence in the case, subject to the 
right of either party to cross-examine the party making 
the investigation. 

“The court on its own motion, may cite either party 
to the action from any point in the state to appear in 
court and testify as a witness.” 

Cf. Anno. Laws Mass. (1933) Ch. 208, sec. 16; D. C. 
Code (1940 ed.) Title 16, sec. 418. 


10. Note 9. 








78 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


priate pleading. 

It would seem logical to suggest that, with 
the elimination of offensive matter from the 
initial pleading, there would be a greater pos- 
sibility of preserving the marital status of the 
parties, if we assume that, in a proper case, 
it is worthwhile to attempt its preservation in 
the first instance. 

Another minor phase of this problem may be 
mentioned. In some smaller communities, and 
possibly in larger ones, too, for that matter, 
it appears to be the general practice for local 
newspapers to publicize the filing of such com- 
plaints. Without venturing an opinion as to 
what constitutes news, one may perhaps risk 
the suggestion that the incidence of such items 
is probably greater, the smaller the community. 
Some thought should be given to the desirabil- 
ity of refraining from publishing such items, 
and if it were to be concluded that this would 
have a salutary effect, the cooperation of the 
press would naturally be required. Lawyers 
know that such publications can seriously af- 
fect any prospect of reconciliation, on ocasion, 
and like the inclusion of offensive allegations 


[Vor. 27 


in the complaint, may create psychological com- 
plications and reactions which are difficult to 
contend with. 

If we are prepared to grant that pretrial 
merits a place in the action for divorce, some 
consideration might also be given to the prac- 
ticability of listing all pending divorce cases 
on a “conciliation” docket, until such time as 
pretrial has been scheduled, or until the court 
has determined that the need for pretrial has 
been obviated, is not feasible, or cannot be 
accomplished (as, for example, in the case of 
non-residence of the defendant and his ignor- 
ing of a call to a pretrial conference, or in the 
situation where defendant’s residence is un- 
known) .12 

One cannot help but feel that there is a sound 
basis for the adoption of the pretrial technic 
in these suits. By so doing, the court can more 
readily and more fully discharge its duties and 
responsibilities, not only toward the litigants, 
toward the children of the parties, but toward 
society too. 





11. The adoption of some of the suggestions in the 
text, concededly, might require enabling legislation. 





Texas Bar Votes Against Nine-Juror Verdicts 


Readers of the JOURNAL will recall the collec- 
tion of letters from Texas lawyers on the sub- 
ject of majority verdicts published last April. 
Shortly thereafter the State Bar of Texas, by 
order of its Board of Directors, conducted a 
referendum of its members to determine their 
attitude toward the proposed change. Of the 
state’s 8,000 lawyers, 4,543 expressed them- 
selves, and the vote was 2,611 against and 1,932 
in favor of the proposal. 

The Texas Subcommittee of the American 
Bar Association Special Committee on Improv- 
ing the Administration of Justice appointed a 
subcommittee of its own to investigate the 
subject of less than unanimous verdicts, and in 
his report at the Houston meeting on July 2, 
its chairman, Hon. T. R. James, expressed the 
view that the wording of the question had 
something to do with the result. As phrased in 
the questionnaire, it read: “Do you favor the 
State Bar of Texas sponsoring legislation for 


a verdict of nine to three in civil cases only 
in the civil courts of Texas?” 


“Possibly,” said Judge James, “had the ques- 
tion indicated reasonable restrictions and safe- 
guards to compel proper deliberation by the 
jury, many more lawyers would have been 
willing to try the plan in Texas as it is being 
used in other states. At least, the vote indi- 
cates a difference of opinion. 

“It is our own duty as lawyers to keep an 
open mind on the subject and continue to study 
it in the light of the experience, as it develops, 
in the thirty or more states which have adopted 
some form of less than unanimous jury ver- 
dicts. If it is found that the good outweighs 
the bad and the administration of justice can 
be improved by a change in some form, cer- 
tainly the bar should be the first to sponsor. 

“If our courts are to continue to function, 
their machinery must be kept repaired and 
modernized. We should not favor change 
merely for the sake of change. On the other 
hand, we should not refuse or resist the meri- 


torious new solely on the grounds of con- 
servatism.” 
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The Economic Basis for a Society of Advocates* 


ALBERT M. KALESt 


“The application of the principle of specializing of effort and the repeated use 
of the same information with regard to litigated cases effects an enormous saving 
of human effort. The men who achieve this saving can furnish a more efficient 
service to the public at less cost. A public duty as well as an economic law calls 
for volunteers in this field. All that is needed is a practical plan for organizing 
to meet the obvious and insistent demand.” 


The basis for an advocates’ society is the 
same as that for the title company, the trust 
company, the casualty company, the surety 
company, the legal department of a large 
corporation and a large firm which handles for 
an annual payment all the legal work of several 
independent corporations in the same line of 
business. All alike respond to a public demand 
for increased efficiency and the saving of waste 
in some branch of work done by lawyers, and 
for the rendering of a better service to the 
public at a less cost. 

Litigation in Chicago is large enough in bulk 
to justify the effort to isolate it for the purpose 
of handling it more efficiently and with less 
cost. The controversies which must be settled 
by a judgment in court number from one hun- 
dred and fifty thousand upwards every year. 
The larger proportion of these do not, of 
course, require any service from advocates. 
But among so many units of judicial business 
there are enough contested causes to justify 
the devotion of from one hundred to three hun- 
dred members of the bar to such work exclu- 
sively. 

At present the efficiency in a vast amount 
of contested litigation is very low indeed. This 
does not necessarily reflect upon the capacity 
of the men who are doing it. It arises prin- 
cipally from the fact that a great deal of 
contested litigation is handled by lawyers who 
go to court too seldom to become efficient. 

The wasteful manner in which the courts 
permit litigation to be conducted is due in great 





*Reprinted from 9 Illinois Law Review 478 (1915). 
TtNow deceased. Formerly professor of law, North- 


part to the way the lawyer’s business is con- 
ducted. The courts accommodate themselves 
to the fact that a great many lawyers with a 
very few appearances each make up the total 
number of appearances in the courts and that 
there is a low standard of efficiency among 
them. The fundamental source of waste is lack 
of specialization of effort among lawyers. The 
lawyer with a few appearances each year in 
contested matters is obliged to cover the whole 
subject of practice and procedure and the 
substantive law for each case. On the other 
hand, an advocate handling jury trials uses 
over and over again his knowledge of practice 
and procedure, the proper handling of wit- 
nesses, the law of evidence and in a less degree 
the rules of substantive law. The same is true 
of other branches of practice which are dis- 
tinct from jury trials. The application of the 
principle of specialization of effort and the 
repeated use of the same information with 
regard to litigated cases effects an enormous 
saving of human effort. 

The men who achieve this saving can furnish 
a more efficient service to the public at a less 
cost. A public duty as well as an economic law 
calls for volunteers in this field. All that ‘s 
needed is a practical plan for organizing to 
meet the obvious and insistent demand. 


FORM OF ORGANIZATION 


What kind of an organization can be used? 
What is its object? and how is it to accomplish 
that object? These are practical questions. 





western University, and one of the founders of the 
American Judicature Society. 
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An advocates’ society should have as its 
charter members lawyers who are interested in 
the promotion of a profession of advocacy— 
who believe that there is a sound economic 
demand for it and that its establishment is for 
the benefit of the public and the administration 
of justice. The charter members need not all 
be lawyers with special practice as advocates. 
Prominent and influential lawyers who are not 
advocates may yet desire to promote the exist- 
ence of a profession of advocacy. Future mem- 
bers of such a society should, however, be 
lawyers who are more in court in the trial of 
contested cases than is the average practitioner. 
Only by such a limitation of membership can 
a definite interest on the part of members in 
the promotion of a profession of advocacy be 
assued. The organization must aim to give to 
advocates the greatest opportunity for indi- 
vidual development and success. It must insist 
upon the freest competition among advocates 
and their complete independence in action of 
each other. Since these principles apply at 
least to the future membership in a society of 
advocates, such a society must be a voluntary 
association not for pecuniary profit. 


The object of such an organization is to 
assist in the establishment of a profession of 
advocacy. The existence of such a profession 
necessarily involves the employment of some 
lawyers as advocates by other lawyers. No 
distinct profession of advocacy could arise 
without the development of this practice. The 
reason is that only a small part of the client’s 
legal business involves litigation. The lawyer 
who handles the client’s legal business which 
does not involve litigation has no time to 
develop efficiency in the handling of litigation 
or the conduct of it profitably to himself with- 
out too high a cost to himself or his client. 
For the same reason the lawyer who devotes 
himself to advocacy has no time for the 
handling of a vast amount of legal business of 
clients which does not require the activities of 
an advocate. It follows, therefore, that a pro- 
fession of advocacy cannot exist unless the 
lawyer who is in contact with the client with 
respect to nine-tenths of the client’s legal busi- 
ness makes a practice of employing a suitable 
advocate for the actual trial of the one-tenth 
of the client’s legal business which involves 
litigation. When, therefore, we say that the 
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object of a society of advocates is to promote 
the establishment of a profession of advocacy, 
what we mean is that its object is to extend 
the practice among lawyers generally, of 
employing, in contested litigated cases, mem- 
bers of the bar who make more of a profession 
of advocacy than does the average practitioner. 

The practical steps now available for accom- 
plishing this object are twofold: First, to settle 
the terms which will be satisfactory to the 
lawyers at large, as well as the advocates, upon 
which advocates are to be employed by other 
lawyers and to give publicity to those terms, as 
well as assurances of their enforcement so far 
as the lawyers practicing as advocates are con- 
cerned. Second, to present to the public and 
to the lawyers generally those members of the 
bar whose practice is already such as to war- 
rant their being employed by other lawyers as 
advocates and who are willing to accept the 
terms upon which advocates are to be employed 
by other lawyers; and from year to year to 
add to the list as rapidly as other members of 
the bar may qualify, and to drop from the list 
those members of the bar who have ceased to 
qualify. 

The economic demand for the advocate means 
that his employment by other lawyers is 
already fundamentally attractive. His services 
are already desired because he can render 
better service at less cost than the man with 
a large and profitable clientage who goes sel- 
dom into court. The general terms of such 
employment alone remains to be settled. 


ADVOCATES MusT NoT STEAL CLIENTS 


Of these the most important is the assurance 
on the part of all lawyers practicing as advo- 
cates that they will scrupulously respect the 
clientele of lawyers employing them and not 
avail themselves of any opportunity to win such 
clients to themselves. As a matter of fact it is 
the entire lack of assurance of the observance 
and enforcement of this rule of conduct that 
today prevents the development of a profession 
of advocacy. While the economic demand for 
advocates presses, the lawyers at large hold 
back because of the fear—no doubt justified by 
too many disagreeable experiences of their own 
and others—that to employ an advocate means 
the loss of a client. The assurance of the 
utmost loyalty by the advocate to the interests 
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of the lawyer who employs him is a sine qua 
non of the existence of a profession of advocacy. 

The rule of loyalty on the part of the advo- 
cate to the lawyer who employs him is largely 
self-enforcing because the advocates themselves 
must recognize that without its strict observ- 
ance the practice of their profession is impossi- 
ble. An organization of advocates which gave 
publicity to this rule, enforced it against its 
own members by expulsion and gave publicity 
to its violation by others, would be doing all 
that is necessary to enforce its observance. 

It is important that the employing lawyer 
should be diligent in the preparation of his case 
for trial and that this preparation should be 
done in his office by him, or under his direction, 
or under the direction of his partners or assist- 
ants. In most cases the employing lawyer 
should start the suit and place the cause in the 
hands of the advocate fully prepared only when 
the trial is imminent and all negotiations for 
settlement are unavailing. Such a mode of 
proceeding is, of course, not at all imperative, 
like the rule of loyalty on the part of the advo- 
cate toward the employing lawyer. It is 
important, however, to the lawyer employing 
the advocate in his relation to his client. If 
the client’s lawyer dumps the incomplete and 
raw materials of a law suit upon another 
lawyer and then declines all further responsi- 
bility and either refuses or is unable to do any 
effective lawyer’s work, the lawyer who is 
advocate enough to be employed at all must 
turn the whole matter over to partners or office 
assistants for complete preparation. This fre- 
quently involves constant contact with the client 
and the witnesses and it means that the 
employing lawyer is soon reduced to complete 
subordination in the matter and at the time of 
the trial is practically useless. Under such 
circumstances the lawyer’s client will lose 
respect for him and confidence in him and even 
if the advocate employed exercised the highest 
degree of loyalty to the employing lawyer and 
refused any employment direct from the client 
at a subsequent time, yet the employing lawyer 
will in all probability lose his client. It is also 
of great value to the advocate that he should 
be employed by able lawyers who can prepare 
a case thoroughly for trial and who can assist 
and even take a prominent part in the trial 
if necessary. Such preparation means far 
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greater chances of success in the case. It 
means also that the advocate does not have to 
maintain an office force for the detailed prepa- 
ration of other lawyer’s cases. 


TOTAL FEE SHOULD BE SMALLER 


The question of fees for the advocate must, 
of course, be the subject of special arrangement 
in each case. With the establishment of any 
profession of advocacy there will be men prac- 
ticing as advocates who have various degrees 
of experience and success and whose charges 
will vary sufficiently to enable any lawyer to 
find satisfactory talent for the advocate’s fees 
which the case will bear. The client’s lawyer 
will receive his usual fees for the preparation 
of the case and for such assistance as he may 
render at the trial if he desires to appear in 
it as an advocate. The advocate will receive his 
fair compensation for the preparation and con- 
duct of the trial. This does not mean double 
fees. It means that the entire fee which is 
now paid to the client’s lawyer for the prepara- 
tion and conduct of the case in court will be 
divided, with this difference, however, that 
since the division of labor means greater effi- 
ciency and less waste of time and energy, both 
in preparation and in the trial, the total fee 
should be smaller, or else the same total fee 
should be divided with a larger margin of profit 
to both the client’s lawyer and the advocate. 

The presenting to the public and to the 
lawyers generally of those who are competent 
to practice as advocates and actually practicing 
as such may be accomplished in a direct and 
proper manner as follows: 

The advocates’ society, when formed, should 
send out to all the members of the bar in the 
locality who have been in practice for—let us 
say—five years, a request for information for 
the purpose of ascertaining who are practicing 
as advocates in the trial of contested cases to 
a greater extent than the average lawyer; 
whether such practice follows special lines, and 
what the attitude of such a practitioner is 
toward the principal terms above mentioned 
regarding the employment of advocates by 
other lawyers. 

Each lawyer would be asked to give the title 
and nature of all of the contested causes in the 
trial of which he had been engaged during a 
period of—say—two years preceding the re- 
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quest for information. He would be asked as 
to each case whether he had conducted it in 
chief or as a junior; before what judge it was 
tried, and how long the trial took. He would 
be asked also as to each case whether he con- 
ducted it in the appellate court or in the 
supreme court, or both, and if so, where the 
case was reported. He would further be asked 
as to each case whether he had been employed 
by another lawyer or a firm of which he was 
not a member and if so, to give the name. 


QUESTIONNAIRE FOR PROSPECTIVE MEMBERS 


Then the following questions might be asked: 


“Do you wish to be classified as an advocate 
with (1) a general practice in cases tried with 
or without a jury and whether civil or criminal, 
or (2) a jury trial practice in civil and criminal 
cases, or (3) a jury trial practice in civil cases, 
or (4) a jury trial practice in criminal cases, 
or (5) a trial practice in chancery causes and 
causes tried without a jury, or (6) a practice 
in appeal cases only? 

“If you do not wish to be classified in any 
of the above ways, state how you would prefer 
to be classified. 

“Do you wish to indicate your general rule as 
to a minimum per diem charge? If so, what 
is it? 

“What proportion of your total professional 
income is derived from the conduct of contested 
litigation in the courts? 

“What proportion of your total time spent 
in professional activity is consumed in the 
preparation and conduct of contested litigation 
in the courts? 

“Will you pledge yourself ‘scrupulously to 
respect the clientele of lawyers employing you 
and not to avail yourself of any opportunity to 
win such client to yourself?’ 

“Do you desire that as a general rule cases 
brought to you as an advocate by other lawyers 
should be thoroughly and completely prepared 
for trial in the office of the employing lawyer 
and that your employment should commence 
when efforts to settle the case have been aban- 
doned and the trial is imminent?” 

When such questions reach the members of 
the bar we may assume that those who have 
no practice in the handling of contested cases 
in the courts or who have no more than the 
average practitioner at the present time, will 
throw the inquiry into the waste basket. It is 
probable that some of the older members of the 
bar, though well qualified to take a leading 
place on any list of advocates, will not be suffi- 
ciently interested to reply. But the men.who 


are now actively practicing as advocates, to- 
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gether with those who spend a major portion 
of their time in the trial of contested cases in 
court and the principal part of whose pro- 
fessional income is derived from this work, will 
have a vital interest in responding to the 
inquiry. No question is asked which such men 
would have the slightest objection to answer- 
ing. Younger men who have talents and ambi- 
tions in the same direction and have made a 
start, will be glad of the opportunity to give 
the information requested. Out of a bar of 
several thousand, several hundred replies would 
probably be forthcoming and from the infor- 
mation a list, valuable alike to lawyers and 
advocates, could be compiled. To this should 
be attached the terms upon which advocates 
should be employed, with special reference to 
the duty of loyalty on the part of the advocate 
to the employing lawyer and the desirability in 
general of the employing lawyer preparing the 
case fully and completely for trial, and employ- 
ing the advocate only after the case is pending 
and efforts to settle it have proved futile. A 
copy of the list should be sent to each member 
of the bar and the list published in the lawyers’ 
directory. Thereafter it will be one of the 
important functions of the advocates’ society to 
revise and add to the list from year to year. 

One thing a society of advocates must avoid. 
It should not justify the impression that it is 
organized to exploit and advertise its own mem- 
bers or to develop a demand for their employ- 
ment exclusively. Such a society, though open 
to all members of the bar who qualify, will 
have to start with only a proportion of those 
who are qualified to practice as advocates. It 
may indeed contain in its membership some 
who are not so qualified at all, but who are 
sincerely interested in the establishment of a 
profession of advocacy. Such a society is not 
organized to promote the fortunes of its own 
members. It is necessarily organized to devise 
Ways and means of answering an economic 
demand of the community—a demand that the 
important work of conducting litigation shall 
be done with more efficiency and with less 
waste. To that end its duty is to canvass the 
entire bar for every member who is qualified to 
practice as an advocate and who is desirous of 
being presented to the public and the lawyers 
as engaged in practice as an advocate and who 
is willing to abide by the legitimate and proper 
terms of employment as an advocate. 














Octoser, 1943] Jupces, Too, 


Judges, Too, 


ROBERT G. 


[Much has been said recently of the duty of 
the legal profession to furnish to the American 
public a sound leadership in the preservation 
of representative and constitutional govern- 
ment and other issues confronting the nation 
wherein lawyers by their training and experi- 
ence are best qualified to lead. In this address 
Chief Justice Simmons makes the following 
significant observations regarding the special 
obligations of judges in that field:] 

I do not absolve my brothers of the bench 
from the duty and responsibility of public 
leadership in these fields. When the lawyer 
becomes a judge he is not freed from the duties 
of his citizenship. In the legal profession, and 
in particular among the judges, there exists a 
vast reservoir of knowledge of problems of gov- 
ernment and of statecraft. This power is the 
result of training that has been directly or 
indirectly furnished by the American people. 
They are entitled to the advantages of it. It 
is now little used. 

The judge is removed from the charge that 
he advocates the cause of self-interest of 
clients. He serves the cause of justice and of 
government. When he speaks he speaks with 
the voice of authority. He is well informed. 
He, among all the others of our profession, may 
best expound and explain. He will be heard by 
those who have an abiding faith in the dignity 
and the rights of the individual citizen. But 
to be heard the judge must speak, and speak 
through the media that reach the public, 
to wit: the public forum, the press and the 
radio. It is the voice of the judge that must 
be heard, and not his echo through the tongue 
or pen of others. 

I realize that heretofore the canons of our 
profession and provisions of law have not gone 
beyond the point of suggesting to judges that 
they advise legislative bodies of the need of 
change in existing constitutional and statutory 
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Must SPEAK 


Must Speak* 


SIMMONSt 


provisions. But if we have the duty to go to 
the legislature should we not go to the people 
whom the legislatures serve and tell them of 
our views on the need of changes to better 
administer justice? It is the people who are 
concerned. Why not go to the people directly 
when fundamental constitutional rights are 
endangered and tell them of the what, the why 
and the how of constitutional government? 
There is partial precedent for it. The provision 
in the original judiciary act that members of 
the supreme court should sit in the circuit had 
as one of its purposes the idea that judges of 
the highest court, could and should, in their 
charges to grand juries, tell the people of the 
constitution, its machinery and its purposes. If 
there was need for that service when constitu- 
tional government was being established, there 
is need for it now when the efficiency and fair- 
ness of our administration of justice is being 
debated and when government by law and con- 
stitution is being questioned in our own coun- 
try and being tested in many nations before 
the eyes of the world. If there was need for 
education and instruction then, I submit there 
is need for it now. 

And so I venture to suggest that the judge 
come out of the cloister of his chambers and 
discuss with the people the improving of the 
administration of justice, the maintenance of 
constitutional government and the principles 
upon which a lasting peace may be builded. His 
lips should not be closed on those matters. Fear 
of personal reprisals at the polls should not 
deter an elected judge from the performance of 
his public duties as a citizen any more than it 
should deter him from the fearless performance 
of his sworn duty on the bench. His obligation 
to do this is no less than that of the lawyer and 
the citizen. It will be good for the judge. It 
should be good for the country. 

Obviously the judge should remain aloof 
from a sponsorship whose interests might be 
questioned. Just as obviously the judge should 
not enter the arena of controverted, partisan 
legislative or administrative issues, save and 
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except those times when even partisan issues 
go to the very continued application of funda- 
mental principles of government and the proper 
administration of justice. He should select his 
issues with care. When he speaks on those 
issues where he should be heard he should do 


[Vot. 27 


so with becoming restraint. If he does so he 
will help not only to maintain the institutions 
through which an independent judiciary func- 
tions, but he will help to support government 
by law and justice in its deepest and most vital 
sense. 





Jury Verdicts Upon Special Questions in Civil Cases* 


CHARLES T. MCCORMICKt 


JURY TRIAL IS an expensive way of determining 
a dispute, as compared with the trial of cases 
before a judge alone. In criminal cases, there 
are special considerations relating to the safe- 
guarding of the citizen against official oppres- 
sion which make the factor of expense less 
important, but in civil litigation where interests 
of substance are at stake, the expense of jury 
trial leads many to raise the question whether 
it is worth what it costs. In some localities the 
waiver of juries has become so prevalent as to 
foreshadow the disappearance of this manner 
of trial. Nevertheless, probably the majority 
of lawyers believe that trial by jury in civil 
cases is a practice that should not die out, and 
that the profession should use its efforts to 
preserve this traditional method of trial, by 
purging it of its imperfections and making 
available in each state the reforms and improve- 
ments in jury trial which have emerged from 
the experience of other jurisdictions. 

One of these variations upon the common 
form of jury trial is the device of submitting 
the fact-issues to the jury directly by ques- 
tions, and taking their verdict in the form of 
answers, instead of a general finding in favor 
of the plaintiff or the defendant upon the whole 
case. The judge enters judgment for one party 
or the other in accordance with the substantive 
law applicable to the facts declared in the 
answers by the jury. For reasons which will 
be given, it is believed that this method of 
special questions, if the practice permits the 
judge to confine their number to a few, and 
allows him to state them in simple and non- 
technical language, is a distinct improvement 
in cases to which it is adapted, upon the usual 
procedure of calling for a general verdict. It 
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will be observed, however, that the suggested 
practice is different from two kindred ones 
which are not so desirable. The first of these 
is the special verdict, which is a verdict in the 
form of a narrative of the facts found by the 
jury. As a practical matter, such a verdict 
must needs be drafted by the judge or counsel 
and not by the jury itself, and if the jury’s 
assent is not to be merely nominal, the difficul- 
ties of securing an agreement of twelve are 
enhanced by this form. The second is the 
custom of “testing” the jury by requiring them, 
after they have agreed on a general verdict, to 
answer fact-questions addressed to them by the 
judge, who may thus determine whether their 
general verdict is consistent with their fact- 
findings. This last combination of methods, 
sanctioned though it is by statutes in many 
states and by the new Federal Rules (R. 49b), 
seems likely to increase new trials, and adds 
complications to trial by jury, a system of trial 
which by its nature calls for simplicity. 


NEED FOR REFORM 


What need exists for modifying the custom 
of returning a general verdict? To answer this, 
we need to consider the functions of the jury 
and the justification for retaining such a costly 
feature of our judicial system. The familiar 
maxim places on the judge the duty of declaring 
the law and upon the jury the task of finding 
the facts. But this statement leaves out of 
the account the main purpose of the trial, 
namely, to get a decision of a law-suit between 
two parties. The declarations of law and find- 
ings of fact are not sought as ends in them- 
selves. They are parts of a process in which 
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the judge and jury are called on to cooperate 
in reaching the determination of a dispute 
between A and B over a bank account, a broken 
leg, or a corner lot. The jury’s part is more 
than merely ascertaining and declaring facts. 
If that were all, surely we could find more accu- 
rate and less expensive methods of doing it, 
than by asking twelve laymen to hear eye-wit- 
nesses months or years after the event and to 
make their report thereon. 

The jurors when asked to give a general ver- 
dict undoubtedly conceive their function more 
broadly. They feel that they are called on to 
decide the dispute. They would acknowledge 
that they should follow the facts and apply the 
law, if they can, in reaching their decision, but 
actually they often short-circuit this tedious 
task without any attempt to perform it. And 
in any event, they feel that their sense of justice 
may be weighed in the balance with the law, 
and may outweigh it. It is probably this in- 
sistence of juries upon making their popular 
sense of right a factor in their decisions, that 
has given to the jury its chief survival-value. 

Of course, this occasional subordination of 
the law as laid down by the judge to the popular 
equity of the jury, is greatly facilitated by the 
traditional manner of submitting the case to 
the jury for a general verdict. The instructions 
direct the jury hypothetically that if they find 
certain facts they will give a verdict for A, and 
if they find other facts, then for B. But when 
the verdict comes in, “We find for A,” there is 
no way of knowing whether the jury actually 
had considered the facts and determined that 
the facts legally prerequisite to A’s recovery 
existed, or whether they found for A solely 
because they thought he had right and justice 
on his side. But this hidden escape-valve from 
the hardships of fixed law may become an abuse, 
and may degenerate into a system in which 
juries tend not merely to temper law with equity 
in occasional cases of conflict, but to disregard 
the law generally and follow prejudice or per- 
sonal favor. This danger is intensified by the 
prevailing American practice of requiring the 
judge’s instructions on the law to be given in 
the most tiresome and unpalatable fashion, so 
as almost to defy the jury to take any interest 
in them. Instead of the lively conversational 
summing up of the case on the law and the facts 
by the judge as under the common-law practice, 
the jury in many states is now asked to listen 


SPECIAL VERDICTS 85 


to the droning from the written page of long 
and tedious abstract instructions, ringing the 
changes ad infinitum upon the effects of various 
minutely distinguished hypotheses of fact, and 
devoid of continuity because consisting of a 
mixture of requested instructions drafted by 
opposing counsel. Moreover, even when the 
judge is allowed to give his instructions on the 
law orally and to make them interesting and 
concrete, there still are cases where it is desir- 
able to make sure that the jury has considered 
not merely the question, which party they want 
to win, but also those questions of fact which 
the law makes crucial. To that end it is desir- 
able that the lawyers’ arguments be centered 
upon these crucial questions and that the excuse 
for dwelling upon facts significant chiefly for 
their appeal to sympathy or passion be mini- 
mized. These results can be effectively accom- 
plished by submitting the case, not for a general 
verdict, but for answers to these ultimate ques- 
tions of fact. 


EXPERIENCE WITH SPECIAL QUESTIONS 


This practice of submitting the fact-issues 
in civil cases directly to the jury is in common 
use in England, in some of the Canadian prov- 
inces, and in Wisconsin, and it is practically 
the exclusive method of submission of civil 
cases in North Carolina and Texas. It is sanc- 
tioned as one of the allowable methods by Rule 
49 (a) of the 1988 Rules of Civil Procedure 
for the Federal District Courts. 

The differences in the handling and develop- 
ment of the practice in the three states are 
significant. The common-law tradition of sub- 
mitting the case to the jury in simple and 
understandable fashion which characterizes the 
submission on special questions in England and 
Canada, has been adhered to in North Carolina. 
The judge sums up to the jury the contentions 
of the parties, the relevant testimony, and the 
applicable legal rules, and then directs them to 
answer the ultimate questions in the case, 
stated in simple form. The statute commands 
“that issues shall be framed in concise and 
direct terms and prolixity and confusion must 
be avoided by not having too many issues.” 
(1939 Code, Art. 584). 

In a recent typical negligence case the follow- 
ing were the issues submitted: 


“1. Was plaintiff’s testator injured and killed 
by carelessness and negligence of the defendant, 
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Colonial Ice Company, as alleged in the com- 
plaint? 

2. Did plaintiff’s testator, by his own care- 
lessness and negligence, contribute to his injury, 
as alleged in the answer? 

8. What damage, if any, is plaintiff entitled 
to recover of the defendant, Colonial Ice Com- 
pany ?”"! 

In a contract case in the same volume these 
were the questions: 


“1. Did the defendant B. G. Abeyounis sign © 


the Kannan note as principal, as alleged in the 
complaint? 

2. Is the plaintiff’s cause of action barred by 
the three-year statute of limitations? 

3. What amount, if any, is the plaintiff 
entitled to recover of the defendants? 

4. What amount, if any, is the defendant 
8. G. Abeyounis entitled to recover of the plain- 
tiff on his counterclaim ?’’* 

With these simple forms of submission may 
be compared an, example of the kind of jargon, 
meaningless to a jury, which by the triumph of 
logic over common sense, has become in many 
states the customary style of instructions: 

“Defendant’s 9th Prayer—Granted as modi- 
fied.—The defendant prays the Court to instruct 
the jury that it was the duty of the plaintiff to 
look and listen for approaching trains, as he 
approached the tracks of the defendant on the 
occasion of the injuries complained of and to 
continue to look and listen until the said tracks 
were reached and to further instruct the jury 
that if they shall find from the evidence that 
the view of the plaintiff of said tracks, as he 
then and there approached the same, was in 
either direction in any way obstructed, then it 
was the duty of the plaintiff to stop, look and 
listen for the approaching train or trains before 
attempting to cross the said tracks; and to 
further instruct the jury that if they shall 
further find that the plaintiff did not so look 
and listen, or did not stop, look and listen if 
they shall find that the view of the plaintiff of 
said tracks was in either direction obstructed 
and shall further find that his failure to so look 
and listen or to so stop, look and listen, directly 
contributed to the collision between the engine 
of the defendant and the automobile which the 
plaintiff was then and there driving, then the 
plaintiff is not entitled to recover, unless the 
jury shall further find from the evidence that 
the defendant, its agents or employees, in charge 
of the engine and train which collided with the 
automobile of the plaintiff could have by the 
exercise of reasonable care and caution on his 
or their part, after he or they or any of them 
became aware of the peril, the plaintiff had by 
his negligence, if the jury shall so find, placed 
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himself, avoided the consequences of the plain- 
tiff’s said negligence and prevented the injuries 
complained of or unless they further find that 
the engineer in charge of said engine could by 
the exercise of reasonable care have discovered 
the position or peril of the plaintiff while the 
plaintiff was upon the Antietam Street crossing 
and that the said engineer could by the exercise 
of reasonable care have avoided injury to the 
plaintiff or his property after he ought to have 
are the peril of the plaintiff if the jury 
so find.” 


Simplicity and directness in the submission 
by quez‘ions to the jury is the key to the success 
of the sethod in North Carolina, where it has 
practic...» displaced the general verdict, and 
wher: mplaints as to the propriety of the 
questions submitted at the trial are rarely seen 
in the appellate reports. In Wisconsin the same 
degree of simplicity of language, and of re- 
straint in the number, of the questions has not 
been maintained. But the questions, though 
often more numerous than in North Carolina, 
are apparently held within reasonable limits, 
and the appellate reports, bar reports and law 
reviews give evidence by the absence of con- 
troversy and complaint, that the practice works 
with reasonable smoothness. 

It is in Texas, however, that the “special- 
issues” practice, as it is there called, has been 
most highly elaborated, and it is there that it 
has been put to the severest test. Here again, 
as in North Carolina, it has superseded the 
general verdict as the ordinary mode of trial. 
Moreover, Texas has contributed to the develop- 
ment of the practice one of the most useful 
improvements, namely, the provision that an 
“issue not submitted and not requested is 
deemed as found by the court in such a manner 
as to support the judgment if there is evidence 
to sustain such findings” (Rev. Civ. Stats., 1925, 
art. 2190). Unfortunately, the prime function 
of the questions as a method of putting the 
case to a jury of laymen in a simple and under- 
standable way has been obscured in the Texas 
practice. Standards for formulating the ques- 
tions, sensible and helpful as suggestions for 
particular cases, were crystallized into rules 
which were applied almost as rigidly and tech- 
nically as the common-law rules of special plead- 
ing, and the application of these rules so multi- 





3. Quoted from a Maryland trial record by John 
W. Staton in his excellent article “The Special Verdict 
as an Aid to the Jury in Civil Cases,” 16 A.B.A. Jour- 
nal 192, 195 (1930). 
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plied the questions as to result in the submission 
of forty or fifty “issues” in an ordinary 
negligence case. 

These rules were numerous but perhaps the 
most troublesome was the one requiring that 
the questions submit separately the various fact- 
theories of each party arising under the plead- 
ing and the testimony. Thus, in a negligence 
case, instead of asking as would usually be done 
in North Carolina, whether the plaintiff was 
guilty of contributory negligence “as alleged in 
the answer” the judge would be required to ask 
separately whether the plaintiff failed to look, 
whether he walked across the street in the 
middle of the block, etc., and separately whether 
each of these contributed to cause the injury. 
Another rule which was a constant pitfall re- 
quired the court on request to submit affirma- 
tively any defensive theory, even though another 
question submitting the plaintiff’s theory im- 
pliedly embraced the same issue. For example, 
in a collision case, in addition to the issues on 
negligence, and contributory negligence, the 
defendant was entitled to have the court submit 
the question separately, “Was the collision an 
unavoidable accident?” As well may be seen, 
this right to have the same fact-controversy 
submitted under different forms of expression 
was likely to lead to inconsistency in the 
answers. 

Difficulties were created also by the rule for- 
bidding the giving of instructions accompanying 
the questions except definitions and explanations 
of terms used in the questions, and by the rule 
that court and counsel in the questions and 
argument should not inform the jury as to the 
effect of their answers on the outcome of the 
case. It was found to be especially hard to 
instruct the jury on the burden of proof ap- 
plicable to the various issues without indicating 
pretty clearly the effect of the answers, and 
when counsel argues for a given answer, as he 
properly may, an attentive juror can hardly 
escape the inference that the answer will be 
favorable to the client. 

Probably the attempt to dispense with in- 
structions on the law of the case and upon the 
effect of various fact-combinations, is unwise. 
As the questions become more simple and gen- 
eral the more desirable it seems for the judge 
to explain to the jury the sort of facts which 
will satisfy, and the kind which will not satisfy, 
the standards denoted by such words as “agent”, 


SPECIAL VERDICTS 87 


“waive”, “negligent” and “within a reasonable 
time”. Apparently in Texas the basic difficulty 
has been that a habit of insistence upon an 
impracticably high degree of verbal accuracy in 
the general charge, has upon the abandonment 
of the charge and the substitution of special 
questions been transferred to the drafting and 
criticism of questions. In its hey day, the 
“special-issue practice in Texas bore fruit in a 
myriad of decisions dealing with the technique 
of drafting questions, far outnumbering the 
decisions from all the other jurisdictions to- 
gether where the special-questions practice 
obtains. (See Fourth Decennial and General 
Digest, Trial, Key No.’s 350-366). I have 
described the Texas experience in the past tense, 
for the Supreme Court of that state has recently 
been given control over procedure through the 
rule-making power and has already modified the 
practice in this regard for the better and will 
doubtless further simplify and improve it. 


THE FEDERAL RULE 


The new Federal rule which provides for ver- 
dicts upon special questions offers a model for 
adoption in states where the practice does not 
obtain, for it permits the trial judge to choose 
in his discretion the occasion for use of the 
questions, and admits of great flexibility in the 
form of submission. It reads as follows: 
“Special Verdicts and Interrogatories 

“(a) Special Verdicts. The court may require 
@ jury to return only a special verdict in the 
form of a special written finding upon each issue 
of fact. In that event the court may submit to 
the jury written questions suceptible of categor- 
ical or other brief answer or may submit written 
forms of the several special findings which 
might properly be made under the pleadings 
and evidence; or it may use such other method 
of submitting the issues and requiring the writ- 
ten findings thereon as it deems most appro- 
priate. The court shall give to the jury such 
explanation and instruction concerning the 
matter thus submitted, as may be necessary to 
enable the jury to make its findings upon each 
issue. If in so doing the court omits any issue 
of fact raised by the pleadings or by the evi- 
dence, each party waives his right to a trial by 
jury of the issue so omitted unless before the 
jury retires he demands its submission to the 
jury. As to an issue omitted without such 
demand the court may make a finding; or, if it 
fails to do so, it shall be deemed to have made 
a finding in accord with the judgment on the 
special verdict.” 

The verdict upon special questions properly 
used, is a valuable resource which should be 
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made available to the trial courts in every juris- 
diction. Its value consists, however, in the fact 
that in many cases, direct questions, by their 
clearness and brevity can best direct the jury’s 
attention to the essential issues and away from 
prejudice and favor. If, however, the court 
yields to the pressure of counsel to refine and 
elaborate the questions or to multiply their 
number, the method ceases to be a useful way 
of exhibiting the issues to a group of laymen 
for their decision. Experience shows that the 
special-question-verdict can be so used and 
adapted as to improve, and hence to help 
preserve, the jury-system in civil cases. But it 
is an improvement only when the bar accepts 
the principle that the trial judge has the respon- 
sibility for placing the case before the jury, 
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not according to any special system of dialectics, 
but in a way which is simple, fair, and under- 
standable, and which allows the jury their tradi- 
tional share in deciding controversies in the 
light of their sense of justice. 
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Bar Integration in the United States in 1943 


Passage of the Wisconsin bar integration bill 
early in 1943 affords an occasion for publishing 
another integration map of the United States. 
Similar maps and summaries have previously 
appeared in December, 1931 (15:107), October 
1933 (17:69), October, 1935 (19:77), Decem- 
ber, 1937 (21:110), and December, 1939 
(23:161). 

Addition of Wisconsin to the integrated 
group divides the states evenly, half and half, 
with twenty-four integrated and twenty-four 
not integrated. Counting Puerto Rico, the in- 
tegrated states are in the majority. 

Following passage of the Wisconsin act over 
the governor’s veto, the governor filed suit in 
the circuit court of the capital city to enjoin 
publication of the law. That suit, carried to 
the supreme court, resulted in a denial of the 
injunction but an express reservation by the 
court of the right to pass on integration itself 
when the issue is properly presented. Since 
the act, as framed, requires the active coopera- 
tion of the supreme court in promulgating a set 
of rules to effectuate it, the question will not 
long remain in doubt. That the decision of the 
court will be adverse appears very unlikely. 

In addition to the information given on the 
map and in the text beneath it, we present the 
following brief outline of the situation in each 
unintegrated state, with reference to recent 
JOURNAL articles regarding each: 


Group A—ACTIVE CAMPAIGN IN 1943 


Colorado—After six years in the background, 
integration was brought to the fore last winter 
when the board of governors and the executive 
committee of the state bar association voted to 
renew the campaign for it. A bill in the form 
of an enabling act to authorize the supreme 
court to integrate the bar was drafted and in- 
troduced in the legislature, but failed to pass. 
See this JOURNAL, 27:17, 26:187, 23:164, 22:218 
and 22:132. 

Connecticut—A petition of the state bar as- 
sociation for integration by rule of court has 
been pending in the Superior Court for many 
months. See this JOURNAL, 25:175, 25:158, 
23:164 and 22:229. 

Indiana—A bill sponsored by the state bar 
association in the 1943 legislature failed to 
pass. 

Kansas—The state bar association’s bill 
passed the senate but was defeated in the house. 
See this JOURNAL, 26:188 and 25:175. 


Minnesota—A petition of the state bar asso- 
ciation for integration by rule of court is pend- 
ing in the supreme court and is scheduled for 
reargument, probably this month. See this 
JOURNAL, 26:188, 25:175, 25:158 and 25:45. 

Montana—aA bill sponsored by the state bar 
association passed the lower house and was de- 
feated in the senate. A petition for integration 
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by rule of court is pending in the supreme 
court. See this JOURNAL, 26:188 and 24:61. 

Tennessece—A bill sponsored by the state bar 
association failed to pass. 

West Virginia—A bill sponsored by the state 
bar association was passed by the legislature 
but vetoed by the governor. See this JOURNAL, 
27:17 and 23:162. 


GRoup B—INTEGRATION CURRENTLY OR 
RECENTLY DISCUSSED 


District of Columbia—A committee of the 
District of Columbia Bar Association conducted 
an extensive survey of integration two years 
ago and recommended a specialized form of it 
adapted to the peculiar needs of the District, 
which is now before the various loca] bar groups 
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for study and discussion. 
26:188 and 25:175. 

Illinois—Discussion of integration has been 
renewed by an editorial in the June Illinois Bar 
Journal and an address by George E. Brand at 
the 1943 annual meeting of the state bar asso- 
ciation. 

Maryland—tThe subject has been in the hands 
of a state bar committee since the annual meet- 
ing of 1941, when Horace P. Whitworth deliv- 
ered an address regarding it. See this Jour- 
NAL, 22:23. 

Missouri—Although Missouri presently has a 
bar administration embracing the fundamental 
features of integration, especially with respect 
to discipline, membership in the state bar asso- 
ciation is voluntary, and the profession thus 


See this JOURNAL, 
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Unshaded states are those in which the bar is now integrated, numerals indicating year of integration. Shaded states 
are those in which the bar is not yet integrated. Explanation of other symbols follows: 


INTEGRATED STATES 


L—Integrated by act of legislature 
C—lIntegrated by rule of court 


LC—Integrated by rule of court following act of legisture 
*—Missouri integration is not in conventional form, as 
explained in the text, and that of Arkansas is similar. Wis- 


consin integration has only been passed by the legislature 
and is awaiting action by the court. 
UNINTEGRATED STATES 
A—Active campaign in 1943 
B—Integration currently or recently discussed 
C—Dormant since failure of campaign 
D—Little or no interest shown 








90 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


lacks a unified and authoritative voice. The 
state bar association and the local associations 
of St. Louis and Kansas City have been discuss- 
ing integration for a year or two, and the su- 
preme court has been asked to establish full in- 
tegration by rule of court. See this JOURNAL, 
27:18 and 25:176. 


Group C—DORMANT SINCE FAILURE OF 
CAMPAIGN 


Florida—Bill defeated in 1941 legislature. 
See this JOURNAL, 25:45. 

Georgia—Bill defeated in 1937 legislature. 
See this JOURNAL, 23:162, 23.125, 21:218 and 
20 :205. 

Iowa—In 1937 the state bar association filed 
a petition for integration by rule of court, ac- 
companied by a report of a thorough canvass 
of the lawyers of the state showing a majority 
of them in favor of it. The supreme court some 
months later conducted a mail vote of its own, 
obtaining a slight majority of negative votes, 
and the petition was not granted. See this 
JOURNAL, 22:142, 22:41, 21:207 and 21:56. 

Massachusetts—A poll of Massachusetts law- 
yers conducted at the request of the judiciary 
committee of the legislature in 1941 resulted in 
a two-thirds majority of favorable votes from 
_ about one-third of the lawyers. The commit- 
tee’s decision was “No legislation necessary,” 
evidently considering it a matter for the Su- 
preme Judicial Court, which has taken no ac- 
tion. See this JOURNAL, 27:18, 25:45 and 
21:208. 
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New Jersey—In January, 1939, the highest 
court of New Jersey denied a petition filed by 
the state bar association. See this JOURNAL, 
22:218 and 21:208. 


New York—Early in the 1920’s, the state bar 
association endorsed integration, and an unap- 
proved bill was introduced in the legislature on 
the last day of the session. The opposition 
aroused by this step led to the formation of dis- 
trict federations of county associations, still 
functioning successfully as part of the state 
association. See this JOURNAL, 21:110. 


Ohio—In 1940 the state bar association voted 
1,602 to 1,134 against integration, about half of 
the members not voting. See this JOURNAL, 
24:51, 23:162 and 23:88. 


Pennsylvania—An extensive study of inte- 
gration by a committee of the state bar associ- 
ation resulted in an adverse report which was 
approved by the association in 1938. See this 
JOURNAL, 22:84. 


GrouP D—LITTLE OR No INTEREST SHOWN 


In Maine, New Hampshire, Vermont, Rhode 
Island and Delaware there exists a small, co- 
hesive bar, closely approaching a condition 
sometimes referred to as de facto integration. 
There has never been an integration campaign 
in any of these states. The South Carolina 
State Bar Association has gone on record in 
favor of integration, but an active integration 
campaign has never been waged in that state. 
See this JOURNAL, 23:161, 22:211 and 21:110. 





An Administrative Agency for the Texas Courts* 


JAMES P. ALEXANDERt 


[For economy of space, the first part of Chief 
Justice Alexander’s address, dealing with the 
condition of the dockets of Texas courts and 
other matters of local concern, has been omit- 
ted. The Chief Justice refers to current criti- 
cisms of the courts, commends the recent grant- 
ing of rule-making power and subsequent adop- 
tion of the new Texas Code of Civil Procedure 
as a step toward enabling the courts to solve 
their own problems, and continues:] 





*From an address before a joint meeting of the Judi- 
cial Section of the Texas State Bar and the Texas Sub- 
committee of the American Bar Association Special 


Although we secured from the legislature the 
right to prescribe our own rules of procedure, 
the shackles which have so long retarded us 
have not been entirely cut away. We do not 
yet have an authoritative head of our judiciary 
to aid in the direction of its business affairs. 
It would naturally be thought by the average 
citizen that with as large a judicial system as 
we have, that employs so many judges, expends 
so much money, and so vitally affects the rights 





Committee on Improving the Administration of Justice, 
Houston, July 1, 1943. 
tChief Justice, Supreme Court of Texas. 
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of the people, there would be some responsible 
head to direct its business affairs and upon 
whom responsibility for its failures could be 
squarely placed. But not so with our judiciary. 
In this state every judge stands alone and 
every court is an institution unto itself, wholly 
independent of all others, save and except for 
the power of reversal by some higher court. 
The system is like a thousand-legged worm 
without any head, each leg being free to pull in 
its own direction. It is not surprising that we 
have been slow to make progress under such a 
system. 

Let me here says most emphatically that I do 
not advocate any supervision other than the 
power of reversal by a higher court over the 
exercise of the judicial functions vested in the 
judges. The judge must at all times be free 
in the exercise of the judicial discretion prop- 
erly vested in him. That is one of the funda- 
mental, sound characteristics of our American 
courts, and it must not be disturbed. But I do 
recommend that the judiciary be more closely 
integrated, and that the Supreme Court, or 
some member thereof, be empowered and 
charged with the responsibility of seeing to it 
that the business end of our judicial system is 
operated in a more efficient manner, and that 
an administrative agency be established to as- 
sist in the accomplishment of this purpose. 

Undoubtedly we have sufficient manpower, if 
properly distributed, to handle the judicial 
problems of this State. But there may be badly 
congested dockets in some areas, with judges 
idle in others, yet there is no over-all head 
charged with the responsibility of ascertaining 
the existence of these conditions, nor vested 
with the authority to remedy them. The judi- 
ciary is blamed for the congested dockets, but 
has no means to remedy the situation. Again, 
there may be an utter waste of state funds in 
some districts, with a penurious saving by 
judges in others, yet there is no agency to as- 
certain these facts and call the matter to the 
attention of the legislature. There may be 
efficient modes of procedure in operation in 
some districts, while outmoded methods still 
prevail in others. We have no statutory inte- 
gration of the judiciary, where all may be 
brought together and given the benefit of the 
better practices followed by the more success- 
ful judges. More than thirty years ago the 
legislature recognized the necessity for it and 
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passed laws requiring our school teachers to 
attend annual institutes and to take refresher 
courses at regular intervals in order that they 
might be more proficient in their work. But 
the judiciary is still neglected in this respect. 
The irony of the whole situation lies in the 
fact that while the judiciary and every judge 
thereof gets the blame for all of the shortcom- 
ings of the entire system, yet the judiciary has 
not been implemented with the facilities for 
remedying many of the evils complained of. 


NEED FOR JUDICIAL CONFERENCES 


The idea of an integrated judiciary is not 
entirely new in this country. Mr. Chief Justice 
Taft shortly before coming to the Chief Justice- 
ship of the Supreme Court of the United States 
in 1921 first proposed such a measure. With 


reference to his proposed measure he had this 
to say: 


“In the bill is another important feature that 
in a sense contains the kernel of the whole pro- 
gram intended by the bill. It provides for an- 
nual meetings of the Chief Justice and the sen- 
ior circuit judges from the nine circuits, and 
the Attorney General, to consider required re- 
ports from district judges and clerks as to the 
business of their respective districts, with a 
view to making a yearly plan for the massing 
of the new and old judicial forces of the United 
States in these districts all over the country 
where the arrears are threatening to interfere 
with the usefulness of the courts. It is the in- 
troduction into our courts of an executive prin- 
ciple to secure effective teamwork. Heretofore 
each judge has paddled his own canoe and has 
done the best he could with his district. He 
has been subject to little supervision, if any. 
Judges are men, and are not so keenly charged 
with the duty of constant labor that the stimu- 
lus of an annual inquiry into what they are 
doing may not be helpful. With such mild vis- 
itation he is likely to co-operate much more 
readily in an organized effort to get rid of busi- 
ness and do justice than under the go-as-you- 
please system of our present federal judges, 
which has left unemployed in easy districts a 
good deal of the judicial energy that may now 
be usefully applied elsewhere. 

“This executive principle of using all the 
judicial force economically and at the points 
where most needed should be adopted in every 
state, and when adopted will offer a remedy to 
a great deal of the injustice by delay that now 
exists. State judges, as well as federal judges, 
should be interested in the adoption of this fed- 
eral measure as a model for the states.” 


The reform proposed by Mr. Chief Justice 
Taft was adopted by the Congress in 1922 and 
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became the working basis for many of the im- 
provements that have since been brought about 
in our federal system. Many of our own judges 
recognized the necessity of a conference of the 
judges when we organized our voluntary judi- 
cial conference in this state in 1941. These 
conferences have been well attended, and all 
who have attended them will certify to their 
value. But we need legislation to give the con- 
ferences a legal status and to bring about a 
more unanimous attendance upon these meet- 
ings. 


VALUE OF ADMINISTRATIVE OFFICE PROVEN 


That there should be some over-all head re- 
sponsible to the people for making the business 
end of the judiciary work properly, no one can 
hardly deny. As is well known, what is every- 
body’s business is nobody’s business. Undoubt- 
edly if a little business administration were in- 
jected into the system we could not only relieve 
the condition of our congested dockets, but we 
could save the taxpayers much money. 

The matter of an administrative agency for 
the judiciary is not entirely new in this country 
either. It too was first adopted by Congress 
for the improvement of any federal system. The 
Administrative Office of the United States 
Courts was created by an act of congress in 
1939. The purpose of the act is thus stated by 
the Judicial Committee of the House in recom- 
mending the bill: 

“The design of the legislation is to furnish 
the federal courts the administrative machin- 
ery for self-improvement through which those 
courts will be able to scrutinize their own work 


and develop efficiency and promptness in their 
administration of justice.” 


The director of the office is appointed by the 
Supreme Court and acts under the direction of 
the judicial conference. He gathers statistics 
showing the conditions of the various courts, in- 
vestigates and reports the expenditures of pub- 
lic funds allotted to the support of the judi- 
ciary, makes recommendations as to the budget 
needs, suggests policies for the improvement of 
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the system, and performs other functions too 
numerous to be here mentioned. His office has 
become a clearing house not only for statistical 
needs but for the adjustment of the dockets of 
the various courts. Judges with overcrowded 
dockets report the condition of their dockets to 
him. Through statistical information he knows 
where idle judges are located. He is thus in 
position to make recommendation for the 
prompt transfer of the idle judge to the con- 
gested district, and in this way the full man- 
power of the district is kept busy and the dock- 
ets are kept current; and as a result the people 
may secure a more prompt solution of their 
legal problems without additional cost to the 
taxpayers. 

Administrative agencies have already been 
provided for in various forms in several states 
of the Union. Chief Justice Maltbie, of the 
Connecticut Supreme Court, had this to say 
about one of the purposes of the administrative 
act adopted in his state: 


“The second underlying purpose grew out of 
the fact that the judges are in most instances 
peculiarly unsuited to determine questions in- 
volving the proper expenditure of public money 
for the maintenance of the courts, and are, I 
think I may say truthfully, with few excep- 
tions, entirely too prone to accept as correct al- 
most any expenditures which are placed before 
them by the officers of the courts. 

“We found that a great deal of money was 
being spent inadvisedly and in some instances 
beyond the scope of the limitations established 
by the statute and the appropriation bills en- 
acted by the legislature, and that it was a 
rather vain hope to rely upon the judges to curb 
such expenditures.” 


The matter of integrating the judiciary and 
providing a responsible head for it, with an 
agency to look after its business affairs, rests 
solely with the legislature. We can do nothing 
along this line without its consent. If the legis- 
lature will take this step I believe it will be a 
forward one, and will result in much improve- 
ment of our judicial system. 





The experience acquired by a judge while in the public’s pay is a community 
asset whose value increases in proportion as he contributes from his experi- 
ence to the improvement of the institutions administering justice—Harry M. 


Fisher, J. 


— — — 
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The Rule-Making Power* 
JOHN B. SANBORNt 


“To use the language of the patent lawyer, all procedural devices are old in the 
art, and their improvement requires the skill of the trained mechanic familiar 


with the prior art.” 


The delegation of rule-making power con- 
tained in the proposed article! is based upon 
the theory that it will be in the public interest 
for the judicial branch of the state government, 
which is held responsible for the proper admin- 
istration of justice, to have the power to regu- 
late practice and procedure in the courts of the 
state and to control, in a substantial way, the 
allocation of the judicial business among those 
courts. 

The sections of the proposed judiciary article 
relating to the rule-making power are Sections 
2, 9, 10 and 16. Section 2 contains the provi- 
sion that the supreme court “may prescribe for 
all divisions of the general court rules of prac- 
tice and procedure and of evidence and may 
delegate to the other divisions or to the Admin- 
istrative Council such rule-making power as it 
deems expedient.” Section 9 grants to the Ad- 
ministrative Council, which is representative of 
all divisions of the General Court, power to 
adopt rules, with the approval of the Supreme 
Court, for the purpose of making changes in the 
jurisdiction conferred upon the district and 
county courts. The rule-making power granted 
by Section 9 to the Administrative Council is 
intended to be in aid of judicial administration 
and to enable the General Court to meet chang- 
ing conditions occasioned by shifts in popula- 
tion and in the volume of litigation. Section 
10 gives to the rules of the Supreme Court and 
to the rules of the Administrative Council and 
of other divisions of the General Court, made 
under authority delegated by the Supreme 
Court, the force of law after the rules have 
been filed in the office of the Secretary of State. 
Section 16 continues in effect all existing stat- 
utes applicable to the courts and all rules of 
practice and procedure not inconsistent with 
the proposed judiciary article, until changed 
by law or by rule. 

The effect of the provisions relating to the 





_ *Address before the Minnesota State Bar Associa- 
tion, Minneapolis, June 25, 1943. 

TUnited States Circuit Judge, St. Paul, Minn.; mem- 
ber of the Committee on Unification of the Courts of 
the Minnesota Judicial Council, and chairman of the 
Minnesota subcommittee of the American Bar Associa- 


rule-making power is to confer upon the Su- 
preme Court, as the highest division of the Gen- 
eral Court, power to regulate judicial proce- 
dure, and to give to the Administrative Coun- 
cil, as the governing body of the General Court, 
the power to make rules, subject to the approval 
of the Supreme Court, for the purpose of re- 
allocating the jurisdiction of the trial divisions 
of the General Court. The ultimate result is 
that the General Court becomes virtually a self- 
governing organization with respect to matters 
of practice and procedure and with respect to 
the re-allocation of its jurisdiction other than 
that which is appellate. The proposed article 
does not deprive the legislature of the power to 
enact procedural statutes, but such statutes 
could be amended or abrogated by rules of the 
Supreme Court. Undoubtedly, the practical 
effect of the adoption of the article under con- 
sideration would be to transfer to the Supreme 
Court control over the procedure and the judi- 
cial business in the courts of the State. If the 
regulation of practice and procedure—or, in 
other words, the mechanics for commencing, 
conducting, trying, and terminating actions and 
proceedings in courts of the State—is essen- 
tially a judicial function, it seems appropriate 
that the judicial branch of the government 
should exercise it. 

It must be kept in mind that the power to 
make procedural rules is not the power to alter 
or to impair substantive rights. Such rules deal 
only with the methods or mechanics for secur- 
ing the adjudication of such rights. Substan- 
tive rights are created by the common law or 
by legislation. The devices which over the 
years have been developed for the purpose of 
enabling litigants to secure an adjudication of 
their substantive rights are well known to those 
learned in the law, and fundamentally do not 
differ greatly in the various jurisdictions in 
this country. To use the language of the patent 
lawyer—all procedural devices are old in the 


tion’s Special Committee on Improving the Adminis- 
tration of Justice. 

1. Reference is to the proposed judiciary article for 
the Minnesota constitution drafted by the judicial coun- 
cil’s committee and published in this Journat, February, 
1943, 26:135. 
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art, and their improvement requires the skill 
of the trained mechanic familiar with the prior 
art, and does not call for inventive genius. The 
committee which formulated the proposed judi- 
ciary article concluded that the regulation of 
procedure is essentially a judicial function, and 
that the duty and responsibility of improving 
procedural rules and managing its own business 
should, in the public interest, be conferred upon 
the judicial branch of the government. The 
public undoubtedly holds the bench and the bar 
responsible for the proper administration of 
justice. If they are to bear that responsibility, 
they should also have the means of regulating 
the procedural devices, defects in which often 
produce miscarriages of justice. 

Congress has conferred upon the Supreme 
Court of the United States power to promulgate 
rules governing practice and procedure in the 
federal courts, which is some recognition of the 
correctness of the proposition that the regula- 
tion of court procedure is primarily a judicial 
function. Prior to the adoption by the Supreme 
Court of the United States, in 1938, of the Fed- 
eral Rules of Civil Procedure, the federal rule- 
making power was virtually dormant and had 
lain dormant for many years. All of the judges 
of the federal courts, as well as the members of 
the bar, recognized that serious defects in fed- 
eral practice existed, but the difficulty of pro- 
curing legislation to correct them was so great 
as to prevent changes being made. The Su- 
preme Court of the United States, with the aid 
of the bench and bar of the country, in 1938 
promulgated a compact code of simple and un- 
derstandable rules of procedure in civil cases, 
which virtually assures to litigants in the 
United States Courts a speedy and fair trial of 
their cases upon the merits. At the present 
time, that court has undertaken to formulate 
rules regulating federal practice and procedure 
in criminal cases. 

Approximately half of the states have con- 
ferred upon their highest courts the power to 
make procedural rules. Included among these 
are all the states bordering upon Minnesota. 

There is no justification for any fear that 
revolutionary changes in the rules of practice 
will be made if the Supreme Court of Minnesota 
is given rule-making power. For more than 
twenty years I have been associated with judges 
of trial and appellate courts. I have partici- 
pated in the drafting of trial court rules and 
appellate court rules. I have at times tried to 
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secure what I thought were desirable changes 
in rules. With respect to suggested changes of 
a substantial character in any rule of practice, 
I found that the burden of proving conclu- 
sively that the change would be beneficial is al- 
ways upon the proponent of the change. Twenty 
years ago, while I was a district judge of Ram- 
sey County, I advocated a change of the rule 
requiring that special terms should be held on 
Saturday mornings. The suggested change was 
finally made within the last two months. This 
is some indication that courts do not act hastily 
in changing rules. Remember that no court is 
any more anxious to repeal familiar and satis- 
factory rules of procedure than the bar is to 
have them repealed. The power to make proce- 
dural rules, including the rules of evidence, is, 
in practice, the power to simplify and to sup- 
plement existing rules and to fit into the judi- 
cial machinery procedural devices of proven 
merit and to remove outworn and defective 
parts. The exercise of the power necessarily 
calls for the cooperation of the bar. Rule-mak- 
ing is, in practice, a burdensome duty and re- 
sponsibility, rather than a privilege or a power. 

There is no basis for a belief that the power 
to regulate procedure conferred upon the Su- 
preme Court of the state by this proposed judi- 
ciary article would be abused. Surely that 
court can be trusted not to impair its own use- 
fulness and the usefulness of the courts of the 
state by unreasonable procedural rules. While 
legislatures have sometimes abused the power 
to make rules affecting practice in the courts, 
these abuses were due mainly, I think, to politi- 
cal pressure coupled with a lack of the skill and 
knowledge necessary to formulate proper rules. 
The Supreme Court has had the power to rule 
that the judicial branch of the state govern- 
ment could regulate judicial procedure and that 
the power granted to the legislature by the 
constitution to make rules of practice was not 
exclusive, but was permissive and concurrent. 
The court has been guilty of no abuse of the 
important powers which it has always had, and 
has never reached for additional powers. I 
know of nothing in its history or in the history 
of similar courts of other states or of the Su- 
preme Court of the United States which fur- 
nishes the slightest basis for any suggestion 
that power to regulate the practice of the courts 
in the state would ever be misused. On the 
contrary, experience indicates that the power 
would be wisely exercised in the public interest. 
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New Members of the American Judicature Society 


California 
Georcia P. Buttock, Los Angeles 


Harry A. DauGHerty, Los Angeles 
Leo T. McMaunon, Santa Barbara . 


Connecticut 
Joun B. Lee, Hartford 


District of Columbia 


Wituiam C. Cote, Washington 
CuarLes M. WALKER, Washington 


Illinois 
GouLp Brown, Chicago 
Grover W. Watson, Farmer City 


Iowa 


Wizaur J. Brinces, Des Moines 
Orvitie S. FRANKLIN, Des Moines 
SHERMAN Hart, Waukon 
M. H. Kepier, Northwood 
James W. Kinpic, Sioux City 
ScHUYLER W. Livincston, Wash- 
ington 
R. Kent Martin, Atlantic 
Eucene D. Perry, Des Moines 
Henry K. Peterson, Council Bluffs 
Watrter L. Stewart, Des Moines 


Louisi 


A. B. CavanauGH, Lake Charles 
W. B. Spencer, Jr., New Orleans 


Maryland 


Louis S. ASHMAN, Baltimore 

L. WetTHERED Barro.t, Baltimore 

James CLARK, Ellicott City 

J. Cuartes FacAn, Baltimore 

SAMUEL H. Fe Lpstein, Baltimore 

Hirary W. Gans, Baltimore 

FrepericK H. HENNIGHAUSEN, 
Baltimore 

Paut M. HicinsotHom, Baltimore 

Noan A. Hitman, Annapolis 

LAWRENCE S. KAUFMAN, Baltimore 

CHARLES MARKELL, Baltimore 

Irnvinc H. Mezcer, Baltimore 

GERALD MonsMAN, Baltimore 

W. RusseEL_t Mutes, Baltimore 

Epwarp D. E. Rotiins, Elkton 

Cuar.es F, Stren, Jr., Baltimore 


Michigan 
Hucu G. Atierton, Highland Park 
MicHAEL J. ANUTA, Menominee 
WitiaM R, Barser, Harrisville 
Edwarp H. Barnarp, Detroit 
MattHew H. Bisuop, Detroit 


Harry E. Bopman, Detroit 
Guy E. Bratton, Detroit 
ArtHur E. Brown, Detroit 
Ear. W. CHAMBERLIN, Hartford 
Wittiam G. Cos, Detroit 
Gitpert A. Curriz, Midland 
Sot A. Dann, Detroit 
Joun S. Denton, Jackson 
Puuip D. Dexter, Detroit 
Leonarp F. Dona.pson, Detroit 
James E. Durry, Jr., Bay City 
Joun J. Fisu, Dearborn 
GERALD F. FitzGera_p, Detroit 
WuuiaM R, FitzceraLp, Detroit 
Freperick W, Fox, Detroit 
James E. Frazer, Detroit 
MELVIN Freet, Gaylord 
Joun E. Gates, Detroit 
Roman F, GiocHesk1, Grand Rapids 
Frank C, Gotpen, Detroit 
WiuiAM J. Harcourt, Detroit 
WiutiaM B. HartTMAN, Pontiac 
Epowarp J. Hayes, Detroit 
Frank E. Hook, Ironwood 
James R. Hooper, Grand Rapids 
Henry R. Jewett, Adrian 
Epwarp H. Kennepy, Jr., Detroit 
ArtHurR Kurtz, Detroit 
ArtHur E, Leckner, Benton 
Harbor 
Norman A. Litty, Grand Rapids 
Ipa Lippman, Detroit 
Georce H. Loveguest, Detroit 
Vincent F. McAutirre, Detroit 
Francis T. McGann, Detroit 
Louis D. McGrecor, Flint 
Davip V. Martin, Detroit 
Georce T. Martin, Dearborn 
Epwarp W. Massie, Ironwood 
Leo MELLEN, Detroit 
Harry J. Merrick, Detroit 
Netson A. Mies, Holland 
Henry A. Montcomery, Detroit 
Cuartes P. NATHANSON, Detroit 
Wituiam A, NEITHERCUT, Flint 
Cuester P. O’Hara, Grosse Pointe 
AntHony G. OLDANI, Trenton 
Paut A. Part, Farmington 
LeRoy Payne, Detroit 
Epwarp Pokorny, Detroit 
Harotp V. Raymonp, Detroit 
Howarp L. Ricuarps, Detroit 
Russet C. Roserts, Flint 
Roya. D. Roop, Detroit 
Ronatp M. Ryan, Battle Creek 
GERALD E. ScHroper, Detroit 
Pau. H. Scuutz, Detroit 
SIDNEY SHERMAN, Detroit 
BenJAMIN T. SmitH, Grand Rapids 
FrepericK Poote SmitTH, Detroit 
HiraM R. SmitH, Howell 
TorvaL E. Strom, Escanaba 
Joun E. Swanson, Detroit 
Craic THompson, Detroit 
Hucu L. Torsert, Highland Park 
Maxton R. Vatots, River Rouge 
Wruiam R. Watsu, Port Huron 
Barry T. Wuippte, Detroit 


Francis L, WILLIAMS, 
Grand Rapids 
Frep F. Wynn, Detroit 


Missouri 


ArtHur N. Apams, Kansas City 
James P. Aytwarp, Kansas City 
JosHuUA Barsege, Kansas City 

R. S. Barnett, Kansas City 
Davip Baron, St. Louis 

Frep BeLtremere, Kansas City 
R. W. Benecke, Brunswick 
Homer H. Bercer, Kansas City 
Dae C. Bermonp, St. Joseph 
CLAuDE P. Berry, St. Louis 
SELDEN BLUMENFELD, St. Louis 
Justin D. Bowersock, Kansas City 
Joun H. Braptey, Jefferson City 
DanteL L, Brenner, Kansas City 
Ransome A, Brever, Hermann 
R. R. Brewster, Kansas City 
Harvey T. Brock, Kansas City 
Louis J. Brooks, Jr., St. Louis 
Goutp Brown, Hannibal 

G. A. Buper, St. Louis 

WituiaM E. Byers, Kansas City 
D. F. Cares, Jefferson City 
Don C. Carter, Sturgeon 

Georce H. Cuarno, Kansas City 
CLARENCE C, Cuitcott, Kansas City 
Grover CHILDERS, Kansas City 

R. Wa.ston Cuuss, St. Louis 
Cuauncey H. Crarke, St. Louis 
Lewis H. Cook, Jefferson City 
James A. Coourv, Kirksville 
Harry L. Cooper, St. Louis 
Homer A. Cope, Kansas City 
Joun E. Corvey, St. Louis 

Ray G. Cowan, Kansas City 
Brevator J. Creecr, Troy 
GeraLp Cross, Lathrop 
LIEUTELLUS CUNNINGHAM, Bolivar 
James DAteo, Kansas City 

Joun B. Denvir, Jr., St. Louis 
Harvey D. Dow, Sedalia 

Jerome F. Duccan, St. Louis 
Mark D. Eacteton, St. Louis 
STERLINC E. Epmunps, St. Louis 
Louis H. Eurticn, Sr., Kansas City 
Cart E, Enacas, Kansas City 
CLAuDE A. Fercuson, Kansas City 
Joun A. Fercuson, Jefferson City 
RAuru T. Finwey, St. Louis 
Ropert B. Fizzeri, Kansas City 
KENNETH I. Fiicc, Kansas City 
Frank M. Frissy, Bethany 
Ear.te W. Frost, Kansas City 

J. Grant Frye, Cape Girardeau 
GRANVILLE G. GAMBLIN, Salem 
Ernest S. Gantt, Jefferson City 
H. A. Garpner, Monett 

STANLEY Garrity, Kansas Cit 
WitiiaM R. Grveert, St. Louis 
Harry S. Gretcx, St. Louis 

Wa po P. Gorr, St. Joseph 

James E. Goopricu, Kansas City 
Grorce L. Gorpon, Kansas City 
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Cuartes W. Green, Desoto — 
Wut H. D. Green, West Plains 
Everett Paut Grirrin, St. Louis 
Eaat A. Grimes, Kansas City 
* C. Grover, Kansas City 
arry A. Hatt, Kansas City 
Joun L:; Hartan, St. Louis 
. M. Haw, Charleston 
ALTER F. "HEHMAN, St. Joseph 
Cart S. Horrman, St. Louis 
Grorce H. Housel, Trenton 
Joun W. Hupson, Kansas City 
Ceci. L. Hunt, St. Louis 
Rosert C. Hype, Poplar Bluff 
C. O. Inman, St. Louis 
Detos C. Jouns, Kansas City 
Leo H. Jounson, Neosho 
Lowgtt R. Jounson, Kansas City 
E.uiorr H. Jones, Kansas City 
Homer C. Kina, St. Joseph 
Georce W. Kirk, Sikeston 
Paut D. Kitt, Chillicothe 
Paut H. Koenic, St. Louis 
Micnagt D. Konomos, Kansas City 
Mito A. Lane, Joplin 
H. H. Larimore, St. Louis 
ArtHur V. LasHty, St. Louis 
J. Harry LatHam, Savannah 
Harotp T. Lincoxn, Springfield 
Ciype J. Linpe, Kansas City 
. L. Livencoop, Maryville 
ABRAHAM LowenHaupPrt, St. Louis 
Wituiam C. Lucas, Kansas City 
—— M. McCune, Kansas City 
. D. McDona tp, Jefferson City 
cue R. McGuire, 
Independence 
J. W. McKnicurt, Albany 
MartHa McLeEnpon, nets City 
ArtHurR Mac, Kansas City 
CrarE Macez, Unionville 
Exton L. MARSHALL, Kansas City 
Eimer C. Martin, Kansas City 
Cart D. Matz, Kansas City 
Louis J. Mazucn, Kansas City 
Wuttam C, MicHaets, Kansas City 
Jno. Z. Montcomery, Kansas City 
Frank H. Moore, Kansas City 
Tom R. Moore, Ozark 
Epwin R. Morrison, Kansas City 
Davip J. Murpny, St. Louis 
JosePpHINE Myers, Kansas City 
Tyree G. Newsitt, Kansas City 
James B. Nourse, Kansas City 
Henry H. Oserscuetp, St. Louis 
Hetnricu A. Ostretp, St. Louis 
STePpHEN K. Owen, St. Joseph 
Leo B. PARKER, Kansas City 
W. A. Perree, St. Josep 
Epwarp E. PucH, al City 
Tuomas T. RAILEY, St. Louis 
OHN P, RANDOLPH, Jefferson City 
RANKLIN E. REAGAN, St. Louis 
Josern Renarp, St. Louis 
Tuomas R. Reysurn, St. Louis 





CorneLtius Roacu, Kansas City 
J. W. Roserts, Savannah 
J. B. Rosertson, Kansas City 
Cray C. Rocers, Kansas City 
L. O. ScHaumsurc, Boonville 
Epwarp L. Scueurier, Kansas City 
Irnvinc W. Scuwas, Springfield 
Leo T. Schwartz, Kansas City 
Hopkins B. Suatn, Kansas City 
Jutius C. SHaprro, Kansas City 
Arnot L. SHepparp, St. Louis 
Ben L. Suirrin, St. Louis 
Evcar SHoox, Kansas City 
Perry W. SuHrapver, Kansas City 
Guy E. Sirvers, Jefferson City 
James S. Srmpea.t, Liberty 
F. P. Sizer, Monett 
Ike SKELTON, rg 
Rozert T. SLOAN, Kansas City 
GarpNER SMitTH, Kansas City 
E.uiorr SpALpinG, St. Joseph 
Roy W. Srarwinc, Eldon 
Hyman G. Stern, St. Louis 
J. B. Sterner, St. Louis 
Paut R. Stinson, Kansas City 
Bert E. Strusincer, St. Louis 
W. E. Suppatu, Warrensburg 
Roy B. THomson, Kansas City 
Frank E. Tyter, Kansas City 
Ws. L. VANbeEveNTER, Springfield 
Roscoz C. VAN VALKENBURGH, 
Kansas City 
Ervin F. Vetter, Clayton 
Davin W. Voy tes, St. Louis 
James A. WALDEN, Moberly 
Wa ter C. Wacker, Kansas City 
LamsBert E. WALTHER, St. Louis 
C. F. Wescoart, St. Louis 
Cuartes E, WHITTAKER, Kansas 
City 
Roy D. Witttams, Boonville 
Marcaret Younc; St. Joseph 


Nebraska 


ZELMA Derry, Ogallala 

L. S. Hastines, David City 
Rosert D. NeeLty, Omaha 

A. C. PLantz, Rushville 
Everett L, RANDALL, Kearney 
Joun O. SHELDARL, Lincoln 


North Carolina 


BaNKS ARENDELL, Raleigh 
MarsvEn Bettamy, Wilmington 
Hector C. BLACKWELL, Fayetteville 
Frederick O. BowMANn, Chapel Hill 
Freperick H. Brooxs, Smithfield 

J. MELvILLE Broucuton, Raleigh 
Joun F. Bruton, Wilson 

J. P. Bunn, Rocky Mount 
CERARLES A. Burrus, Shelby 
SHELLEY B. Caveness, Greensboro 
Tuomas D. Cooper, Burlington 

J. F. Duncan, Beaufort 

Rosert H. Frazier, Greensboro 
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ArtHur GoopMan, Charlotte 

P. Frank Hanes, Winston-Salem 

Lutuer T. Hartse1t, Jr., Concord 

Frep B. Hetms, Charlotte 

Hoxe F. Henperson, Elkin 

Jerr D. Jounson, Jr., Clinton 

Git W. Kutz, Lenoir 

Oscar Leacu, Raleigh 

Joun H. Marton, Charlotte 

Wiuiam D. Merritt, Roxboro 

Joun F. Mortstncer, Winston-Salem 

Ey J. Perry, Kinston 

E. W. Price, Raleigh 

H. EpmMunp Ropcers, Wilmington 

Lit1an M. B. Ropcers, Wilmington 

Nett, McK. Sacmon, Lillington 

W. T. SuHurorp, Salisbury 

J. Bat Smatuers, Asheville 

W. H. Strickianp, Lenoir 

Frep W. THomas, Asheville 

J. Fatson THomson, Goldsboro 

Eucene Trivette, North Wilkes- 
boro 

Kester Watton, Asheville 

O. L. Witt1ams, Swan Quarter 

R. Lee Wricut, Salisbury 

M. H. Yount, Hickory 


Ohio 
Harry N. Routzoun, Dayton 


Oklahoma 


Joun F. Butter, Oklahoma City 
WittraM H. Martin, Tulsa 


Oregon 


Greorce B. Guturiez, Portland 

Joun A. Larne, Portland 

Hersert W. Lomparp, Cottage 
Grove 

B. G. Sxutason, Portland 

ALLAN A, Situ, Portland 

Virginia 

DELAMATER Davis, Norfolk 

NorMAN L, Fiipren, Richmond 

C. O’Conor Goorrick, Fredericks- 
burg 

Georce E. Haw, Richmond 

Louis S. Herrink, Richmond 

Matcotm H. MacBryoe, Jr., 
Martinsville 

Wiis D. MILter, Richmond 

CEHARLES Pickett, Fairfax 

H. Laurie SmituH, Richmond 

LYTTELTON WADDELL, Charlottesville 


West Virginia 
C. C. CHamsers, Logan 
Wisconsin 
Georce P. EtrenHEIM, Milwaukee 


You can not maintain democratic institutions by mere forms of words or by 


occasional patriotic vows. 


You maintain them by making the institutions of ⸗ 


our Republic work as they are intended to work.—Charles E. Hughes. 








